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United States Court of Appeals 

fob the District of Columbia Circuit 

APRIL TERM, 1951 ' 

No. 11,084 

WASHINGTON GAS LIGHT COMPANY, APPELLANT, 

v. 

VERNON V. BAKER, APPELLEE 
No. 11,085 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, APPELLANT, 

v. 

VERNON V. BAKER, APPELLEE 

APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

[fol.424] [Stamp:] Filed Apr. 2, 1951. Harry M. Hull, 
Clerk. 

Original 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia, 
et al., and Washington Gas Light Company, et aL, De¬ 
fendants 

Petition 

Your petitioner, Vernon V. Baker, Plaintiff in the above- 
entitled proceeding in this Court, by his counsel states the 
following: 

1. By its order issued March 26,1951, the Supreme Court 
of the United States denied the Petitions of the Public 
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Utilities Co mmi ssion of the District of Columbia and the 
Washington Gas Light Company for certiorari and re¬ 
manded the matters herein to the United States Conrt of 
Appeals for the District of Columbia. Mandate of that 
Conrt has issued under date of March 29, 1951, affirming 
the order of the District Court entered herein, with costs, 
and remanding the cause to the District Court for action in 
accordance with the opinion of the Court of Appeals and 
for the entry of appropriate order or orders to effect the 
distribution to rate-payers of certain moneys. Those 
moneys were collected as the result of the rate increase 
granted by the Public Utilities Commission’s order No. 
3600, dated November 9,1949, to and including July 5,1950, 
as well as the fund set aside and impounded under para¬ 
graph 4 of the stay order of the Court of Appeals entered 
July 5, 1950. The text of the opinion and order of the 
[fol. 425] United States Court of Appeals for the District of 
Columbia Circuit appears at pages 1014 to 1015 of Volume 2 
of the transcript of record as designated in the Supreme 
Court of the United States, copy of which has been filed with 
this Court. 

2. By its order No. 3611, dated December 14, 1949, the 
Public Utilities Commission of the District of Columbia 
denied the application of Vernon V. Baker to reconsider its 
findings and opinion and vacate its order No. 3600. The 
said order had been entered on November 9,1949, and speci¬ 
fied rates, tolls, charges, tariffs, rules, regulations and con¬ 
ditions of service effective as of said date except that the 
rates, tolls and charges embraced in the Commission’s 
order were directed to take effect on meter readings taken 
on and after November 16, 1949. These rates, tolls and 
charges superseded tariffs filed by the Washington Gas 
Light Company theretofore in effect. By its order filed 
June 27,1950, the United States District Court vacated and 
set aside said order No. 3600 and all rates, tolls, charges 
and schedules determined and fixed thereunder. A stay of 
the effect of this action was denied, but upon application 
made to the United States Court of Appeals for the District 
of Columbia Circuit, the latter Court entered an order stay¬ 
ing the effect of the action of the District Court. This order, 
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entered July 5,1950, provided for the deposit in a fund of all 
rates and charges collected by the Washington Gas light 
Company thereafter in excess of the amount determined on 
the basis of its rates and charges in effect prior to the effec¬ 
tive date of the Commission’s order No. 3600. By subsequent 
order entered pending consideration of certiorari by the 
Supreme Court, the United States Court of Appeals left 
[foL 426] unchanged the provisions of its orders granting 
stay herein, and the excessive and unlawful charges of the 
Washington Gas Light Company have been accrued and 
collected on all bills rendered to users of its service within 
the District of Columbia based on meter readings taken on 
and after November 16, 1949. Your Petitioner is presently 
without exact knowledge of the amount of such excessive 
and unlawful charges, but avers upon information and 
belief that the amounts so collected to date of this Petition 
are in excess of $1,200,000.00, and that such sums are in¬ 
creasing and will increase unless appropriate order issue 
from this Court effectuating the mandate of the United 
States Court of Appeals and the original order of this Court 
declaring such rates unlawful. Your Petitioner avers that 
the said excessive and unlawful charges are only partially 
covered by the deposit of funds separately by the Washing- 
torrfcas light Company under the provisions of the stay of 
tEeUnited States Court of Appeals for the District of 
Columbia. 

3. Your Petitioner states that all such sums unlawfully 
collected by the Washington Gas Light Company have been 
held without payment of interest and without benefit to the 
consumers from whom they were collected. Many of the 
consumers have changed their class of service and have 
been charged upon a rate basis other than that which they 
were paying at the date of entry of the order of the Public 
Utilities Commission. Many consumers for whom your 
Petitioner acts have changed their addresses or have de¬ 
parted from the District of Columbia since the entry of the 
Commission’s order. For the above reasons, it is impera¬ 
tive that this Court require an accounting of the amounts 
unlawfully collected, due and payable to said consumers, 
[fol. 427] their executors, heirs or assigns, and that this 
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Court, by appropriate order, control and regulate the re¬ 
payment of all refunds or amounts due to such consumers 
and the disposition of any amounts so unlawfully collected, 
with interest thereon, by the Washington Gas Light Com¬ 
pany. Your Petitioner further avers that he and counsel 
employed by him, in his own interest, in the interest of 
those represented by the Federation of Citizens Associa¬ 
tions of the District of Columbia, and in the interest of all 
consumers as a class, have a continuing and material in¬ 
terest in the action of this Court and in the appropriate and 
proper determination and payment of the amount of such 
refunds. 

Wherefore, Your Petitioner prays: 

1. That this Honorable Court enter its general order 
directing that the Washington Gas Light Company and the 
Public Utilities Commission of the District of Columbia re¬ 
establish the rates, tolls, charges, regulations and rules of 
service which were in effect for the services of the utility 
within the District of Columbia prior to the effective date 
of Order No. 3600 of the Public Utilities Commission of the 
District of Columbia, and that the said schedule of rates, 
tolls, charges and rules for service become effective upon 
meter readings made on and after April 1, 1951. 

2. That this Court, by its order, direct the submission by 
the Washington Gas Light Company of a plan for the 
determination of the amount of refunds payable to con¬ 
sumers of gas within the District of Columbia as the result 
of billings to them by the Washington Gas Light Company, 
based upon: 

(a) Meter readings taken by that Company on and 
after November 16, 1949 to and inclusive of March 31, 
[fol. 428] 1951, the said refunds to provide for the re¬ 
turn by separate check for each such customer, his suc¬ 
cessors or assigns, of all amounts paid by him or on his 
account for gas or any other service of the Washington 
Gas Light Company in excess of the proper charges for 
such service authorized by the rates in effect prior to 
the entry of the Public Utilities Commission order No. 
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3600, together with interest at the rate of 5 per cent 
per annum, computed upon such unlawful amounts 
from the date received by the Washington Gas Light 
Company, to and including the date when such check 
for refund is deposited in the United States mails, 
properly addressed to such customer, his successors or 
assigns. 

(b) Such plan providing for the rendition by the 
Washington Gas Light Company to the Court at 
monthly intervals, following the approval of the plan 
by the Court, of an adequate audit statement, indicat¬ 
ing the progress of the Company in the completion of 
refunds, and that such audit statement be simultane¬ 
ously served upon the Public Utilties Commission of 
the District of Columbia and upon your Petitioner. 

3. This Court, by its order, vacate forthwith order No. 
3600 of the Public Utilties Commission of the District of 
Columbia as null and void and without effect. 

4. The Court find and direct that the costs of making such 
refunds shall be borne by the defendant, Washington Gas 
Light Company. 

5. That the Court provide by appropriate order for the 
payment of costs of this action, together with a reasonable 
allowance to Petitioner for his expenses and for counsel 
[fol. 429] fees, incurred as representative of the consumers 
affected by this proceeding, the said sums to be paid by the 
Washington Gas Light Company. 

6. That the Court retain by express order jurisdiction 
over the present cause to provide for the issuance of such 
other and further orders as may be required to carry out 
the purposes of the mandate of the United States Court of 
Appeals for the District of Columbia and the law applicable 
to the case. 

Respectfully submitted, William A. Roberts, Jerome 
M. Alper, Herbert P. Leeman, Counsel for Vernon 
V. Baker, Plaintiff. 

Of Counsel: Roberts & Mclnnis, DeSales Building, 
Washington 6, D. C. 
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[foL430] [Stamp:] Filed Apr. 2, 1951, Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 


vs. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Answer of Washington Gas Light Company 

In answer to the Petition filed herein by Vernon V. Baker 
(served March 31, 1951) Washington Gas Light Company 
(the “Company”) states to this Honorable Court as fol¬ 
lows: 

1. The Company admits the substance of the averments 
stated in paragraph 1 of said Petition, but does not admit 
all of the details, some unimportant ones of which are 
erroneous. 

2. The Company admits the substance of and the facts 
stated in paragraph 2 of said Petition, but denies that the 
sums of money referred to will increase unless appropriate 
orders issue from this Court. After the denial by the Su¬ 
preme Court of the Company’s petition for a writ of certio¬ 
rari last week, the Company gave orders for the mechanical 
changes to be made in its billing machines which are neces¬ 
sary to restore the gas rates in effect prior to those estab¬ 
lished by Order No. 3600. Such action was taken in order 
that bills based upon meter readings commencing today, 
April 2,1951, can be rendered at the lower gas rates. Such 
bill forms with the lower rates printed on the reverse side 
are being printed today. 

3. (a) The Company admits the averment in paragraph 3 
of said Petition that such funds have been held without pay¬ 
ment of interest, but for clarification states that: 
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[foL 431] (i) All such funds collected subsequent to 

July 5, 1950 have not been held by the Company, but 
have been deposited daily in a bank account with Ameri¬ 
can Security and Trust Company, in accordance with 
the Order of July 5, 1950 of the Court of Appeals; 
consequently such funds have not been used by the 
Company; and 

(ii) The “holding” of such funds without payment 
of interest by the Company is in accordance with 
Orders of the Court of Appeals, entered in this pro¬ 
ceeding on July 5, 1950, and January 23, 1951; the 
latter such Order denied a motion of the plaintiff herein 
that the Company be required to pay interest on such 
funds. 

(b) The Company admits the averments in paragraph 3 
of said Petition, that the rate classification of some cus¬ 
tomers may have been changed, and that many consumers 
may have changed their addresses. The Company esti¬ 
mates, however, that more than ninety per cent of the 
customers who have paid the higher rates during the time 
they were in effect, are active consumers of gas in metro¬ 
politan Washington today. The Company submits, accord¬ 
ingly, that the most economical and efficient method of 
refunding the excess amounts billed is by crediting the 
amount of individual refund on each customer’s current gas 
bills. To make individual refunds in any other way will be 
exceedingly expensive and will delay the commencement of 
the refund by many months. 

Pursuant to the impounding order of the Court of Ap¬ 
peals dated July 5,1950, each gas bill rendered by the Com¬ 
pany since that date has contained a statement reminding 
customers of the possibility of refund, and suggesting that 
customers notify the Company of changes in address. The 
Company has extensive records of changes in address fur¬ 
nished by customers and will be able to make credits at the 
customer’s new address. Where customers have moved out 
of the service area, checks will be sent to the forwarding 
addresses given to the Company. For these reasons, and to 
carry out the mandate of the Court of Appeals in the most" 
efficient way, the Company requests that these proceedings 
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be remanded to the Public Utilities Commission of the Dis¬ 
trict of Columbia for the regulation of the refunding as a 
part of the jurisdiction of such commission over gas rates. 
Upon the entry of an order by this Court to effect the distri¬ 
bution of the funds, as ordered by the Court of Appeals, and 
[fol. 432] upon remand of the proceedings to the Commis¬ 
sion for such purpose, the Company will promptly submit a 
detailed plan (presently in the course of preparation) for 
making such refunds. Similar refunds of excess collections 
by other public utilities of the District of Columbia have 
been made by credits to current bills where possible, under 
the regulation of the Public Utilities Commission. The lat¬ 
est such instance was the refund made by Potomac Electric 
Power Company in 1947, in accordance with orders of the 
Commission and pursuant to an Order of the District Court 
entered by Judge Pine on July 10, 1947 in Civil Action 
25477. 

(c) There is no reason to require the heavy and unneces¬ 
sary expense of an additional accounting or audit of the 
amounts collected. All rates and books of account are main¬ 
tained by the Company in accordance with law under the 
regulation of the Federal Power Commission and the Public 
Utilities Commission of the District of Columbia. Said 
Public Utilities Commission receives monthly and annual 
reports from the Company, and makes continuous and de¬ 
tailed audits of the Company’s books at all times. The 
Company has recorded the amount of the excess collections, 
which are to be refunded, on its books of account. As of 
February 28,1951 such amount was $1,160,241 covering the 
period of 15% months since November 16, 1949. As of 
March 31, 1951 such amount is estimated to be approxi¬ 
mately $85,000 larger (the Company’s books for March 
having not yet been closed). 

Any further accounting or audit of the funds to be re¬ 
funded will result in substantial delay in the distribution of 
the refunds to rate payers. It would entail the examination 
of approximately three million separate gas bills. All of 
the Company’s records of individual customers’ accounts 
are recorded on punched cards which operate equipment 
supplied by the International Business Machines Corpora- 
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tion. The present equipment of the Company is fully uti¬ 
lized in current billing operations, so that it would be nec¬ 
essary to obtain additional equipment. As such equipment 
[fol.433] cannot be obtained except after a long waiting 
period, it would be necessary to use the Company’s existing 
equipment after normal working hours and on Saturdays 
and Sundays. On such a schedule the Company estimates 
that it would require approximately thirty weeks to perform 
such an accounting or audit, and would cost about $50,000. 

(d) An even greater delay would be required if the Com¬ 
pany is ordered to pay interest on the amounts to be re¬ 
funded. To do as requested in the prayer designated 2 of 
said Petition: 

“return by separate check for each such customer, ... 
together with interest at 5 per centum per annum, com¬ 
puted upon such unlawful amounts from the date re¬ 
ceived by the Washington Gas Light Company,...” 

would require a period conservatively estimated to be two 
years. It would be necessary to make an individual compu¬ 
tation with respect to the amount of the excess collections 
held for each of the gas bills rendered during the period, 
with each interest calculation covering a different period of 
time. That also would require additional calculating and 
billing machine equipment which is not available. If cal¬ 
culated by hand, such computations would require a much 
longer period of time. Furthermore, as hereinbefore 
stated, the plaintiff herein asked the Court of Appeals to 
order the Company to pay interest on all of the collections 
received in excess of the gas rates previously in effect, and 
that request was denied by the Court of Appeals on January 
23, 1951. It is respectfully requested that such a require¬ 
ment be denied because (1) it is clearly not in the public 
interest to delay the refund for such a period, and (2) it 
has been considered and denied by the Court of Appeals. 

4. For answer to the prayer designated 1 in said Petition, 
the Company avers that: 

(a) It is not necessary for this Honorable Court to enter 
an order directing that rates in effect prior to the effective 
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date of Order No. 3600 be re-established under (i) the 
statute regulating appeals (D. C. Code Section 43-705, 
[fol. 434] 43-706) and (ii) the judgment of the Court of Ap¬ 
peals, and (iii) the Order dated June 27,1950 of this Court; 
and 

(b) The aforementioned statute does not give the Court 
jurisdiction to enter an order establishing rates. 

5. In answer to the prayer designated 2 in said Petition, 
the Company avers that for the reasons hereinbefore stated 
the refunds should be made pursuant to orders of the Public 
Utilities Commission; that such refunds should be credited 
on customers’ bills where possible; and that such refunds 
should be made without interest. 

6. In answer to the prayer designated 3 in said Petition, 
the Company avers that the Order of this Court dated June 
27, 1950, as affirmed by the judgment of the Court of Ap¬ 
peals entered December 21, 1950, effectively vacates and 
sets aside said Order No. 3600; no further order is needed. 

7. In answer to the prayer designated 4 in said Petition, 
the Company submits that the petitioner has offered no 
reason for the prayer. 

8. (a) In answer to the prayer designated 5 in said Peti¬ 
tion, the Company avers that the judgment and action of 
the Court of Appeals governs the payment of costs, and that 
such payment is provided for in the mandate of said Court 
of Appeals. 

(b) With respect to counsel fees, on January 23,1951 the 
Court of Appeals denied the request of the plaintiff for the 
allowance of counsel fees and other expenses. In the pro¬ 
ceedings before this Court Mr. Baker appeared on behalf of 
himself and argued his own case successfully on June 7, 
June 8, and June 9. On June 13 the Court gave its oral 
opinion in favor of Mr. Baker from the bench, at which time 
Mr. Baker continued to appear in his own behalf. The law 
firm now acting as counsel for Mr. Baker did not appear in 
the proceedings before the District Court until June 21, at 
which time Mr. Boberts submitted a draft of proposed find¬ 
ings to the Court. Thereafter, in appearances before this 
Court on June 27 and June 30, Mr. Boberts appeared as 
[fol. 435] counsel for Mr. Baker. At the meeting on June 27 
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the Court reiterated, with certain minor changes, its oral 
opinion of June 13; and the remainder of that session and 
the session on June 30 were devoted to a discussion of the 
Company’s request for a stay of the effectiveness of the 
Courts order. 

(c) The statute governing appeals from Orders of the 
Commission (D. C. Code Section 43-705) does not provide 
for the payment of attorneys’ fees. 

(d) After Mr. Baker engaged counsel for the subsequent 
proceedings, his counsel stated publicly at that time, and 
has been quoted many times in the public press, that he was 
representing Mr. Baker as a public service and without fee. 

(e) For these reasons, and because the mandate of the 
Court of Appeals directs that all of such excess funds be 
distributed to rate payers, the Company submits that the 
request for payment of counsel fees should be denied. 

Accordingly, having answered said Petition, the Company 
respectfully moves the Court to dismiss said Petition, and 
to enter an Order providing: 

(a) For the payment by the Company to Vernon V. 
Baker of the costs specified in the mandate of the Court of 
Appeals, to wit: $404.34; 

(b) That this cause be remanded to the Public Utilities 
Commission of the District of Columbia for the purpose of 
determining means of effecting the distribution to rate 
payers of those moneys collected as a result of the rate 
increase granted by tire Public Utilities Commission Order 
No. 3600, dated November 9,1949, to and including July 5, 
1950, as well as the fund set aside and impounded under 
[foL436] paragraph 4 of the stay order of the Court of. 
Appeals entered July 5, 1950. 

Respectfully submitted, C. Oscar Berry, Attorney for 
Washington Gas Light Company, Eleventh and H 
Streets, N. W., Washington 1, D. C. 

Dated: April 2,1951. 

Certificate of Service 

I hereby certify that the above Answer has been served 
upon William A. Roberts, De Sales Building, 1741 De Sales 
Street, N. W., counsel for Vernon V. Baker, and upon Lloyd 
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B. Harrison, District Building, Washington D. C., counsel 
for Public Utilities Commission, by delivering copies to 
each of them at the above addresses, this 2nd day of April, 
1951. 

C. Oscar Berry. 


[fol. 437] [Stamp:] Filed Apr. 2, 1951. Harry M. Hull, 
Clerk. 

Ik the United States Distbict Court foe the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Answer of Public Utilities Commission to Plaintiff’s 

Petition 

In answer to the petition filed by the plaintiff after re¬ 
mand of the above-stated action, the Public Utilities Com¬ 
mission says: 

By its judgment dated December 21, 1950, the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit affirmed the judgment of this Court in the above-stated 
action and remanded the cause to this Court “for action in 
accordance with the opinion herein of this date, including 
the entry of appropriate order or orders to effect the dis¬ 
tribution to rate-payers” of those moneys collected as a 
result of the increase in rates authorized by the Commis¬ 
sion’s Order No. 3600 as well as the fund impounded by the 
order of the Court of Appeals dated July 5,1950. 

In January, 1951, the plaintiff, through his counsel, filed 
a motion in the Court of Appeals for modification of that 
Court’s impounding order of July 5,1950, and for allowance 
to him of attorney’s fees “covering services heretofore 
rendered and yet to be performed”, and to subject the funds 
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collected by Washington Gas Light Company as a result of 
the increase in rates authorized by Order No. 3600 to the 
payment of interest. 

[fol. 438] By order dated January 23, 1951, the Court of 
Appeals denied the plaintiff’s motion. 

Section 43-705 of the District of Columbia Code, 1940 
Edition, provides: 

“Upon the conclusion of its hearing of any such 
appeal the court shall either dismiss the said appeal 
and affirm the order or decision of the commission or 
sustain the appeal and vacate the Commission’s order 
or decision. • • •” 

The only thing now required to carry out the judgment of 
this Court and the Court of Appeals in this action is an 
order remanding the proceeding to the Commission. The 
Commission’s order increased the rates then in effect. If 
Order No. 3600 is vacated, the rates in effect prior to that 
time thereupon become the lawful rates and the only rates 
that the Company may charge for service in the District of 
Columbia. Consequently, an order of this Court is not 
necessary to put into effect the previously established 
rates. 

Section 43-705 of the Code provides for appeals from the 
Commission’s orders. The statute does not authorize the 
payment of attorney’s fees of any litigant. The Court of 
Appeals has denied the petitioner’s motion for allowance of 
attorney’s fees. Furthermore, in its judgment of December 
21,1950, that Court directed appropriate order to effect the 
distribution to “rate-payers”. The petition now before 
this Court seeks to thwart the decision of the Court of 
Appeals. 

Under the statute, it is the duty of the Commission to 
keep itself informed as to the accounting performed by 
public utilities subject to its jurisdiction. The Commis¬ 
sion’s Accounting Bureau currently audits the Company’s 
books. The Commission believes that any other audit of 
the Company’s books would be an unnecessary and wasteful 
charge against the rate-payers. If the proceeding involved 
in this action is remanded to the Commission, it will be its 
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duty to see that the proper accounting is rendered to carry 
out the mandate of the Court of Appeals to distribute the 
funds “to rate-payers. ,, 

[foL 439] By order dated June 27,1950, this Court vacated 
the Commission’s Order No. 3600. The only action re¬ 
quired to carry out this Court’s order is to remand the pro¬ 
ceeding to the Commission with directions to carry out the 
mandate of this Court and of the Court of Appeals. 

Respectfully submitted, Vernon E. West, General 
Counsel; Lloyd B. Harrison, Counsel, Public Utili¬ 
ties Commission of the District of Columbia, Dis¬ 
trict Building, Washington 4, D. C. 

Service accepted this 2nd day of April, 1951. 

W. A. Roberts, Atty. for Plaintiff. 


[fol. 449] [Stamp:] Filed Apr. 30, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Order 

This matter, having been referred to this Court upon 
mandate of the United States Court of Appeals for the 
District of Columbia Circuit, under date of March 29, 1951, 
affirming the order of this Court theretofore entered herein, 
with costs, and the said mandate, providing for further 
action by this Court in accordance with the opinion of the 
United States Court of Appeals for the District of Colum? 


15 


bia Circuit and including the entry of appropriate orders 
to effect the distribution to rate-payers of those monies col¬ 
lected as the result of the rate increase granted by the 
Public Utilities Commission Order No. 3600, dated Novem¬ 
ber 9,1949, to and including July 5,1950, as well as the fund 
set aside and impounded pursuant to the stay order of said 
Court entered July 5,1950; and a petition having been filed 
herein on behalf of Vernon V. Baker, Plaintiff, and answers 
thereto having been filed by both of the Defendants, and 
argument having been heard thereon, and this Court having 
considered the record and the present proceedings, the 
[fol. 450] opinion and judgment of the United States Court 
of Appeals for the District of Columbia Circuit, it is or¬ 
dered, adjudged and decreed: 

1. That the Defendant Washington Gas Light Company 
is hereby directed to cease and desist from charging or 
collecting any rates, tolls, or charges, or imposing any 
rules, regulations or conditions of service for the distribu¬ 
tion and sale of gas, or for the provision of services of said 
Defendant, Washington Gas Light Company, as a public 
utility, other and different from the said rates, tolls, 
charges, tariffs, rules, regulations and conditions of service 
in effect at the time of the entry of Public Utilities Com¬ 
mission Order No. 3600, and the said Order No. 3600 is 
hereby declared vacated, and the charges to be billed by the 
Defendant, Washington Gas Light Company, to consumers 
of gas and services within the District of Columbia, upon all 
meter readings and bills for services rendered on and after 
April 1, 1951, shall be those in effect prior to the entry of 
Public Utilities Commission Order No. 3600. 

2. That the Defendant, Washington Gas Light Company, 
shall report to this Court in writing on or before May 1, 
1951 the amount of money held for refund pursuant to the 
aforesaid order of the United States Court of Appeals for 
the District of Columbia Circuit, dated July 5, 1950, 
together with an explanation of the method used in comput¬ 
ing and impounding such fund. Defendant, Washington 
Gas Light Company, shall also submit to this Court at such 
time, a statement of the aggregate amount of monies repre¬ 
senting excessive charges under the vacated rates collected 
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prior and subsequent to July 5,1950, together with a written 
explanation of how such aggregate amounts were computed. 

3. That Washington Gas Light Company be and it hereby 
is ordered to distribute to rate payers the excessive amounts 
collected by said Company as a result of the rate increase 
[fol. 19] granted by Order No. 3600, dated November 9, 
1949, in the following method and under the following con¬ 
ditions : 

(a) Refunds shall be made for all gas consumed by cus¬ 
tomers on meter readings recorded between November 16, 
1949, and March 31,1951. 

(b) The amount of refund due to each customer of the 
Company during the period stated in (a) shall be computed 
by the Company on either of the two following plans: 

(1) A precise determination of the difference in each gas 
bill computed at (i) rates charged pursuant to Order No. 
3600 of the Public Utilities Commission of the District of 
Columbia, and (ii) rates in effect prior to the effective date 
of said Order No. 3600, pursuant to Order No. 3155, or 

(2) The use of a bracket method of computing refunds 
for all units of gas use for domestic purposes smaller than 
4,000 cubic feet per month as follows: 

[fol. 451] 

The Amount of Refund 
For Units of Gas for Each Month shall 

Use From be 

0 through 400 cubic feet 25 cents 

500 through 2,800 cubic feet 24 cents 

2,900 through 3,900 cubic feet 21 cents 

Refunds for all domestic units of use greater than 4,000 
cubic feet, and all refunds applicable to payments for other 
services shall be computed precisely in the manner stated 
in 3(b)(1). 

The Company may use either of the two plans specified 
herein, depending upon the availability of manpower and 
accounting machines suitable to utilize the Company’s 
records. 

[fol. 452] (c) Net rates shall be used in computing re¬ 

funds. 

(d) A conversion factor of 1.13 shall be used for the full 



period covered by the refund where the bracket method is 
used. 

(e) Interest shall be paid by the Company to customers 
on the amounts to be refunded at the rate of five per centum 
per annum. Based upon test checks of representative bills 
supplied by the Company and agreed to by the plaintiff, a 
composite rate of 5% of the excess charge for the period 
covered by the refund is hereby determined to be the equiva¬ 
lent of the rate of 5% per annum. 

(f) Refunds shall be made to all persons entitled to such 
refunds, in the amounts determined as hereinabove de¬ 
scribed, including interest, by check. 

(g) Refunds due to excess collections because of higher 
charges for services, such as re-connections of service dis¬ 
continued for nonpayment of bills, performed by the Com¬ 
pany pursuant to said Order No. 3600, other than those 
applicable to gas bills, shall be computed precisely and paid 
by check. 

(h) Refunds including interest on gas accounts shall be 
mailed beginning not later than September 1, 1951, and 
mailing shall be completed by the Company within thirty 
days thereof. 

4. At the expiration of four months after September 1, 
1951, the Defendant, Washington Gas Light Company, shall 
report to the Court the progress of making refund distribu- 
[fol.453] tions showing the amounts remaining undistrib¬ 
uted. The obligation of the Defendant, Washington Gas 
Light Company, to continue efforts to distribute refunds 
shall terminate on September 1, 1953, subject to the right 
of either party to petition this Court for an extension or an 
earlier termination of such time for completing refunds. 

5. During the thirty day period immediately preceding 
the beginning of the distribution of refund checks, the 
Defendant, Washington Gas Light Company, shall publish 
in each of the four daily newspapers of general circulation 
in Washington, D. C., at least once a week in each such 
newspaper, a notice to the public explaining the refund pro¬ 
cedure for the information of the general public. The 
terms of such notice shall be subject to approval of Counsel 
for Plaint i ff. 
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6. Disposition of any fund remaining undistributed at the 
terminal date established by this order shall be subject to 
further order of the Court. 

7. That the Defendant, Washington Gas Light Company, 
shall at all times during the execution of this order, permit 
Counsel for Plaintiff, his assistants and associates, the 
Court Auditors and their assistants, to examine at all rea¬ 
sonable times any relevant documents or records pertaining 
to the subject matter of this order, and to make such reason¬ 
able checks as they may deem appropriate to the proper 
execution of this order. 

8. That jurisdiction in this Court is retained over the 
Defendants, Washington Gas Light Company and Public 
Utilities Commission of the District of Columbia, these pro¬ 
ceedings and the monies involved herein, to enter such fur¬ 
ther orders as the premises may require. 

T. Alan Goldsborough, District Judge. 

April 30th, 1951. 


[fol. 456] Filed May 2, 1951, Henry M. Hull, Clerk. 


Vernon V. Baker 


Disbursements by Roberts and Mclnnis 
and Credits Thereto 


vs. 

Public Utilities Commission 


Direct Disbursements by Roberts & Mclnnis 
Summaries of July 19, 1949 to May 25, 1950 inclusive 


Transcripts. $252.50 

Court Costs and Filing Fees. 47.00 

Mimeographing.... 139.95 

Conference Expense. 106.50 

Photostats. 13.55 

Telegraph, long distance telephone. 22.85 

Overtime stenographic salaries. 61.33 

Taxifares. 108.15 

Postage and miscellaneous. 32.16 


Summaries after June 1, 1950 to March 27, 1951 

Printing Briefs. $790.09 

Transcripts. 89.40 

Conference Expenses. 19.85 

Messenger Service and Long Distance Telephone. 19.51 

Overtime stenographic salaries. 43.75 

Taxifares. 51.35 

Postage and Miscellaneous. 4.44 


$783.99 


1,018.39 




















Current account March 27 to April 30, 1951 

Transcripts. 

Mimeographing... 

Conference expenses re Brief. 

Overtime stenographic salaries and expenses.... 

Taxifares...1.. 

Postage and long distance telephone. 

Account of Associated Professional Services—paid or 
payable by Roberts & Mclnnis 
Direct Disbursements 


Appliance Dealers Survey. 

National Gas Report Forms, Uniform System 
of Accounts ana Miscellaneous Disbursements 
including carfare, taxifares, etc. 

Technical Services 
Account prior to July 14, 1949 
Analysis of Washington Gas Light Annual and 
Monthly Reports at Public Utilities Commis¬ 
sion, Analysis Corporate Reports, Abstract of 
Statements Prior Orders P. U. C. and studies 
relating to cost of gas services, advertising, 
merchandising and distribution between Va., 
Md. and D. C. Professional Services—G. H. 
Harbaugh, Statistician, A. S. Parry, Ac¬ 
countant, J. B. McDonnell, Investigator. 

[fol. 457] 

Account of August 3, 1949 
Analysis of Company and Commission state¬ 
ments, field inspection of Gas Company 
property, and space reports, attendance at 
hearing s, conferences with Washington Gas 
Light. Company engineers and executives and 
with staff of P. U. C. and of the Federal 
Power Commission, analysis of Gas Company 
presentation—Professional Services—George 
H. Harbaugh, Statistician: A. S. Parry, Ac¬ 
countant; J7 B. McDonnell, Investigator; and 
Irl Sandidge, Gas Engineer. 

Account of September 16, 1949 
Preparation of exhibits and analysis of state¬ 
ments, preparation for testimony, and con¬ 
tinuation of activities outlined above under 
account of August 3, 1949 performed by same 
. personnel. 


Account of October 8, 1949 
Preparation for testimony, prepare index, 
exhibits, financial analysis, testimony before 


P. U. C. direct and cross, analysis for airgumenl 
and further proceedings. George HT Har¬ 
baugh, Statistician: A. S. Parry, Accountant: 























Account of October 10, 1949 to March 31, 1951 
Analysis of Record, preparation of record for 
appeal, statistical statements for reconsidera¬ 
tion, study of effect of increased space heating 
and of 1949 annual reports (part applicable to 
merchandising). Record on Certiorari and 
analysis of excess charges. George H. Har- 
baugh, Executive Secretary and Statistician; 

Albert A. Balavage, Research Assistant; J. B. 

McDonnell, Investigator (G. H. Harbaugh 
left for military service Dec. 8, 1950.) Ross 
Compton Executive Secy, and Engineer joined 
staff Oct. 19, 1950. 

Applicable to period Oct. 10, 

1949 to June 15, 1950. $2,420.00 

Applicable to period June 16, 

1950 to Mar. 31, 1951. 3,960.00 6,380.00 12,086.25 

Total Above. $14,715.48 


Credits as Follows: 

Credit for work applicable to Quo Warranto case_ 2,000.00 

Credit for payment by donations collected through 
Federation of Citizens Assns. 1,018.39 3,018.39 

Adjusted Balance. $11,697.09 

1,018.39 


$12,715.48 

[foL 458] 

SUMMARY 

Total Associated Professional Services Charges 

Prior to July 14, 1949. $1,223.75 

July 14, 1949 to June 15, 1950. 6,902.50 

June 15, 1950 to March 31, 1951. 3,960.00 

- $12,086.25 

Credit 2,000.00 

$10,086.25 

Total Roberts A Mclnnis Expenses. $2,107.14 

Credit payment by Federation of Citizens 

Association. 1,018.39 

-r 1,088.75 

Associated Professional Services Expenses prior to October 8,1949.. 522.09 

Total. $11,697.09 

NOTE: This statement includes no charge for legal services or for rent, admin¬ 
istrative and technical direction or general overhead. 

William A. Roberts 
























[fol. 459] Filed May 2,1951, Henry M. Hull, Clerk. 

In the United States District Court 
Vernon Baker 
vs 

Public Utilities Commission 
(C. A. 673-50) 

Disbursements by Roberts and Mclnnis and Credits Thereto 

Before I). C. Court After D. C. Court 

Decision of 6/13/50 Decision of 6/13/50 


Detail 


(a) 

Direct Disbursements 

7/19/49- 5/25/50.. $783.99 

6/ 1/50- 3/27/51. 

3/27/51- 4/30/51. 


Total Direct Disbursements. $783.99 

Credit—Citizens Association.I 


Balance Direct Disbursements. 

\ssoc Prof Services 

Direct Disbursements (Prior to 10/8/49). $522.09 

Technical Services 

Prior to 7/14/49. 1,223.75 

8/ 3/49 . 880.00 

9/16/49. 2,200.00 

10/ 8/49. 1,402.50 

10/10/49-3/31/51 

Prior to 6/15/50. 2,420.00 

6/15/50-3/31/51. 


Total 

Detail 

Total 

Total 

(b) 

(c) 

(d) 

(e) (f) 

$783.99 

$1,018.39 

304.76 

$1,323.15 

1,018.39 

$304.76 

■ . )• 

$2,107.14 

1,018.39 

$1,088.75 


r 


3,960.00 

$8,648.34 -- $3,960.00 $12,608.34c 


Credit—Quo Warranto Case. 


$9,432.33 


$4,264.76 

2,000.00 


$13,697.09 

2 , 000.00 



U X l\JLLL O XW u. 1U. OUltCiUCUt-flV,VOV.X^ yiuo • 4 

Notes: There is no date shown re Quo Warranto credit of $2,000. Obviously the credit applies to current work; therefore, Roberts and 
nnia have incurred costs of only $2,264.76, since entering this case. Practically all of this amount originated in Associated Prof. Services, 
must be attributable to Quo Warranto Case. ; - i , . 

The statement indicates Roberts and Mclnnis did not receive any compensation for legal fees, or disbursements of $9,432.33, re their 
idpation in this case prior to Bench decision on 6/13/50, when'ttey working for Webster. Only $2,000 charged to Quo Warranto? 
Question—What kind of service rendered by Assoc. Services.tt$tw wp8l$ 16/50 and 3/31/51 for $3,960.00 • 
and what did Roberts and 'Mclnnis do that cost, frenf 3/jVol.to 4/30/51, 304.76 

Source: Copy of statement furnished to Court by Roberts and Mclnnis May 1, 1951. 






















[fol.460] [Stamp:] Filed May 10, 1951, Harry M. Hull, 
Clerk. 


In the United States District Court for the District of 

Columbia 

•' Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Order 

Application having been made herein to this Court for 
reasonable counsel fees and expenses out of refund to the 
eligible consumers of gas within the District of Columbia, 
such refund to be made to the consumers by the Washington 
Gas Light Company by order of Court of April 30, 1951, 
IT IS HEREBY ORDERED that the Washington Gas 
Light Company shall pay forthwith out of funds im¬ 
pounded in its possession which are to be returned to the 
consumers of gas within the District of Columbia, who are 
eligible for such returns, the following amounts: 

For expenses: To Roberts & Mclnnis $12,715.48 
Fees to Attorneys for Plaintiff $55,000.00 

T. Alan Goldsborough, Judge. 

May 10, 1951. 
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[foL461] [Stamp:] Filed May 10, 1951, Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff 
vs. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Motion of Washington Gas Light Company for a New 
Trial or for an Order Altering or Amending the Order 
Dated April 30,1951. 

The Defendant, Washington Gas Light Company, hereby 
moves the Court for (1) an order setting aside the order 
entered herein on April 30, 1951, and granting the defend¬ 
ant a new trial herein, or (2) in the alternative, an order 
altering or amending said order entered herein on April 
30, 1951, upon the grounds and for the reasons hereinafter 
set forth: 

1. Such Order of April 30,1951 is not in conformity with 
the mandate of the United States Court of Appeals for the 
District of Columbia Circuit dated December 21, 1950 in 
that 

(a) Such order does not remand the proceedings to 
the Public Utilities Commission of the District of Co¬ 
lumbia for action by said Commission in accordance 
with the opinion and judgment of the United States 
Court of Appeals for the District of Columbia Circuit, 
dated December 21, 1950; and 

(b) The provisions of such order requiring Wash¬ 
ington Gas Light Company to pay interest on the 
amounts to be refunded is not necessary to effect the 
distribution to rate payers of the amounts to be re¬ 
funded. 
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2. Such Order of April 30, 1951 exceeds the jurisdiction 
of the Court 

[fol. 462] (a) By vacating Order No. 3600 of the Pub¬ 

lic Utilities Commission of the District of Columbia, 
when such Order No. 3600 was vacated by the order of 
the District Court dated June 27,1950; 

(b) By declaring which gas rates are to be in effect 
on and after April 1,1951; 

(c) By requiring the Company to pay interest on the 
amounts to be refunded; and 

(d) By requiring all refunds to be made by check. 

Wherefore, Defendant Washington Gas Light Company 
hereby moves this Honorable Court (i) for an order set¬ 
ting aside the order entered herein on April 30, 1951, and 
granting said Defendant a new hearing and new trial with 
respect to the entry by the Court of an order or orders 
carrying into effect the judgment of the United States Court 
of Appeals for the District of Columbia Circuit, dated De¬ 
cember 21,1950, or (ii) in the alternative, for an order alter¬ 
ing or amending such order of April 30,1951, in the follow¬ 
ing particulars: 

(1) Including in such order of April 30,1951 a pro¬ 
vision remanding the proceedings to the Public Utili¬ 
ties Commission of the District of Columbia for ap¬ 
propriate proceedings and action in accordance with 
the opinion and judgment of the United States Court 
of Appeals for the District of Columbia Circuit, dated 
December 21, 1950; 

(2) Deleting from such order of April 30, 1951 the 
paragraph numbered 1 thereof; 

(3) Deleting from such order of April 30, 1951 the 
requirement set forth in paragraph 3 (e) thereof that 
interest be paid by the Company to customers on the 
amounts to be refunded at the rate of five percentum 
per annum; and 

(4) Deleting from such order of April 30, 1951 the 
requirement set forth in paragraph 3 (f) thereof that 
[fol. 463] refunds be made by check. 
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Respectfully submitted, Stoddard M. Stevens, C. 
Oscar Berry, Attorneys for Washington Gas light 
Company, Eleventh and H Streets, N.W., Wash¬ 
ington 1, D.C. 

Dated: May 10,1951. 

Certificate of Service 

I hereby certify that the above Motion and the accom¬ 
panying Memorandum of Points and Authorities has been 
served upon William A. Roberts, De Sales Building, 1741 De 
Sales Street, N. W., counsel for Vernon V. Baker, and upon 
Lloyd B. Harrison, District Building, Washington, D. C., 
counsel for Public Utilities Commission, by delivering 
copies to each of them at the above addresses, this 10th day 
of May, 1951. 

C. Oscar Berry. 

[fol.464] [Stamp:] Filed May 10, 1951, Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff 
vs. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Memorandum of Points and Authorities in Support of 
Motion for a New Trial, or for an Order Altering or 
Amending the Order Dated April 30, 1951. 

1. This motion is filed pursuant to the provisions of Rule 
59 of the Federal Rules of Civil Procedure. 

2. The order dated April 30, 1951 is not in conformity 
with the mandate of the United States Court of Appeals 
for tlf% District of Columbia Circuit. 
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An inferior court to winch a mandate issues, is bound by 
the decree as a law of the case, and must carry it into execu¬ 
tion according to the mandate. 

Re Sanford Fork & Tool Co., et al, 160 U.S. 247, 40 
L. ed. 414 

Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U. S. 134, 84 L. ed. 657 

This Court’s order of June 27,1950 vacated and set aside 
Order No. 3600 of the Public Utilities Commission, and re¬ 
turned the matter to the Commission for appropriate pro¬ 
ceedings and action in accordance with the order. The opin¬ 
ion and judgment of the Court of Appeals affirmed such 
order of June 27,1950. The opinion also quoted the portion 
of such order of June 27,1950 which returned the matter to 
the Commission. 

[fol. 465] The statute governing appeals from orders and 
decisions of the Commission contemplates that proceed¬ 
ings will be returned to the Commission when new or addi¬ 
tional evidence is required. Section 43-705 of the D. C. 
Code provides that the District Court, before whom any 
such appeal shall be heard 

“may require and direct the commission to receive 
additional evidence upon any subject related to the 
issues on said appeal concerning which evidence was 
improperly excluded in the hearing before the Com¬ 
mission or upon which the record may contain no sub¬ 
stantial evidence.” 

In its opinion of December 21, 1950, the Court of Ap¬ 
peals held that such Order No. 3600 was invalid “because 
of the inadequacy of the record and findings with regard 
to rate of return, abandoned property and the stand-by 
plant.” The Court commented on the lack of certain evi¬ 
dence in the record on such subjects, and stated what the 
Court thought the Commission should do with respect to 
such subjects. 

It is clear, accordingly, that the opinion, judgment, and 
mandate of the Court of Appeals contemplates that the 
proceedings will be returned to the Public Utilities Com- 
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mission “for action in accordance with the opinion” of the 
Conrt of Appeals. It follows that the order of this Court 
dated April 30,1951 is incomplete, in that it does not return 
the proceedings to the Public Utilities Commission. 

2. The mandate of the Court of Appeals remanded the 
proceedings to this Court for action in accordance with the 
opinion of the Court of Appeals, “including the entry of 
appropriate order or orders to effect the distribution to rate 
payers of those moneys collected as a result of the rate in¬ 
crease granted by Public Utility Commission Order No. 
3600”. The provision included in the order of this Court, 
dated April 30,1951, requiring Washington Gas Light Com¬ 
pany to pay interest at the rate of five percentum per annum 
of the amounts to be refunded, does not conform to the man¬ 
date, in that the Company will be obliged to refund to rate 
payers more than the “moneys collected as a result of the 
rate increase.” This departure from the mandate is 
beyond the power of this Court. (See cases cited in para¬ 
graph 2.) 

[fol. 466] 3. The jurisdiction of the District Court to hear 

and determine any appeal from an order or decision of the 
Public Utilities Commission is created, defined, and limited 
by statute. (D. C. Code, Section 43-704 to Section 43-710.) 
Section 43-705 provides that upon the conclusion of its hear¬ 
ing of an appeal, the District Court shall “either dismiss 
the said appeal and affirm the order or decision of the com¬ 
mission or sustain the appeal and vacate the commission’s 
order or decision.” 

By its order dated June 27, 1950, the Court exercised its 
jurisdiction under this statute. The order of June 27, 
1950 was affirmed by the Court of Appeals. There is no 
requirement, accordingly, that the District Court vacate 
and set aside again, the rate order of the Commission. 
Moreover, the District Court has no power or jurisdiction 
under the statute to declare which gas rates should be in 
effect as a result of its action in vacating and setting aside 
Order No. 3600. By including such a provision in para¬ 
graph 1 of the order dated April 30, 1951, the Court exer¬ 
cises a power of determining which gas rates are proper for 
fiie period beginning April 1,1951. No such power is con- 
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ferred upon a District Court by any statute; nor does such 
power rest with the District Court as a part of its equity 
jurisdiction, since the power to fix and determine public 
utility rates is a legislative function delegated by statute 
to the Public Utilities Co mmi ssion of the District of Colum¬ 
bia. (37 U. S. Stat. page 974) 

4. The provisions contained in paragraphs 3 (e) and 3 (f) 
of the order of April 30, 1951, requiring the Company to 
pay interest on amounts to be refunded, and to make such 
refunds by check, respectively, also exceed the jurisdiction 
of the District Court, as such jurisdiction is defined in the 
provisions of the statute hereinbefore referred to. Nor can 
[foL467] the inclusion of such paragraphs in the order of 
April 30, 1951 be justified by reference to the mandate of 
the Court of Appeals. They are not a necessary part of an 
“ appropriate order or orders to effect the distribution to 
rate payers.” They are an exercise discretion which does 
not exist with the District Court. They constitute, accord¬ 
ingly, a departure from the mandate which the Supreme 
Court has said may not be done. 

Respectfully submitted, Stoddard M. Stevens, Jr., 
C. Oscar Berry, Attorneys for Washington Gas 
Light Company. 

Motion denied May 16th, 1951. 

T. Alan Goldsborough, Judge. 
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[fol. 468] [Stamp:] Filed May 15, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Reply of Plaintiff to Motion of Washington Gas Light 
Company for a New Trial or for an Order Altering or 
Amending the Order Dated April 30, 1951 

The Plaintiff for reply states that the motion of the Wash¬ 
ington Gas Light Company for a new trial or alternatively 
for an order altering or amending the order dated April 30, 
1951, is untimely, not in accordance with the law or the 
facts, and should be overruled for the reasons hereinafter 
set forth in the Points and Authorities attached hereto and 
made a part hereof. 

Respectfuly submitted, William A. Roberts, Attor¬ 
ney for Plaintiff, Vernon V. Baker. 

Certificate of Service 

I hereby certify that Reply of Plaintiff to Motion of 
Washington Gas Light Company for a new trial or for an 
order altering or amending the order Dated April 30, 1951, 
[fol. 469] with accompanying Points and Authorities in op¬ 
position thereto, has been served upon Stoddard M. Stevens 
and Oscar Berry, Attorneys for Washington Gas Light 
Company, 11th & H Streets, N. W., Washington, D. C., and 
upon Lloyd B. Harrison, District Building, Washington, 
D. C., Attorney for Public Utilities Commission, by deliver¬ 
ing copies to them at the above addresses this 15th day of 
May, 1951. 

William A. Roberts, Attorney for Plaintiff. 
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[fol. 470] [Stamp:] Filed May 15, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Points and Authorities in Opposition to Motion of Wash¬ 
ington Gas Light Company for a New Trial or for an 
Order Altering or Amending the Order Dated April 30. 
1951 

1. The related text of the mandate of the United States 
Court of Appeals to the United States District Court for the 
District of Columbia is as follows: 

“These appeals came on to he heard on the transcript 
of the record from the United States District Court for 
the District of Columbia, and were argued by counsel. 

“On consideration whereof, it is ordered and ad¬ 
judged by this Court that the order of the said District 
Court appealed from herein be, and the same is hereby, 
affirmed, with costs, and that this cause be, and it is 
hereby, remanded to the said District Court for action 
in accordance with the opinion herein of this date, in¬ 
cluding the entry of appropriate order or orders to 
effect the distribution to rate-payers of those moneys 
collected as the result of the rate increase granted by 
Public Utility Commission Order No. 3600, dated 
November 9,1949, to and including July 5,1950, as well 
as the fund set aside and impounded under paragraph 
4 of the stay order of this Court entered herein July 5, 
1950.” 

2. The action specified by statute for the United States 
District Court upon a determination that an order of the 
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Public Utilities Commission from which an appeal has been 
taken is invalid and unlawful, is as follows: 

Title 43, Paragraph 705: 

“Upon the conclusion of its hearing of any such ap¬ 
peal, the Court shall either dismiss the said appeal and 
affirm the order of decision of the Commission, or 
[fol. 471] sustain the appeal and vacate the Commis¬ 
sion’s order or decision.” 

The only appropriate action which could be taken by this 
Court in conformity with the finding of the United States 
Circuit Court that the Commission’s action was invalid, 
was the action taken in the District Court order of April 30, 
1951, to wit, the vacation of the Commission’s Order No. 
3600. There is no provision in the statute that after the 
Court of Appeals has sustained an appeal from the order of 
the Public Utilities Commission the proceedings should be 
returned to the Commission, as contended by defendant. 
The mandate of the Court of Appeals remanded the case to 
the District Court and not to the Commission. Section 
43-705 of the District of Columbia Code, referred to on page 
2 of defendant’s Memorandum of Points and Authorities 
which provides that when an appeal is taken to the District 
Court from an order of the Commission, that Court may 
return the case to the Commission for the taking of addi¬ 
tional evidence, is not in point. 

3. The motion for a new trial has been filed pursuant to 
the provisions of Rule 59 of the Federal Rules of Civil 
Procedure. Rule 59(a)(2) provides that a new trial may 
be granted in an action tried without a jury “for any of the 
reasons for which rehearings have heretofore been granted 
in suits in equity in courts of the United States.” In equity, 
two grounds for a rehearing are most commonly known: 

(1) for error of law or fact on the face of the record; and 

(2) for newly discovered evidence. Moore y s Federal 
Practice , Vol. 3, page 3247. 

The motion for a new trial in the instant case is based 
solely on contentions of the defendant which were com¬ 
pletely argued at the hearings before the Court. 
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[fol. 472] 4. The order of this Court entered April 30,1951 

was issued after hearing and argument held on April 2, 4 
and 20, and May 1,1951, at which counsel for all parties had 
an adequate and extensive opportunity to present to this 
Court in full, any arguments, whether of law or fact, relat¬ 
ing to the action required of this Court as a result of the 
mandate transmitted to the United States Court of the Dis¬ 
trict of Columbia following denial of certiorari by the 
Supreme Court of the United States, and counsel for said 
Washington Gas Light Company were fully and adequately 
heard thereon and have tendered no due or different 
grounds of support for the relief which they seek as to any 
of the amendments sought by the motion. 

5. The mandate of the United States Court of Appeals 
transmitted to the United States District Court on March 
29,1951 was identical except for the provision as to allow¬ 
ance of costs with the judgment of the United States Court 
of Appeals filed December 21, 1950 and appearing at page 
1054 of Vol. 2 of the printed transcript of record before the 
Supreme Court of the United States. The text of this judg¬ 
ment is set forth under paragraph 1. 

While the judgment affirmed the order of the District 
Court, with costs, the remand to the District Court was “for 
action in accordance with the opinion herein of this date,”. 
It is clear that the Appellate Court intended to restore the 
rates in effect prior to Order No. 3600 of the Public Utilities 
Commission dated November 9, 1949, since it provided for 
the refund of all amounts illegally collected under the Com¬ 
mission’s order thereafter, including the amount impounded 
in its order of July 5,1950. The Court of Appeals did not 
specify the date at which the change in rates would occur, 
but properly remanded to the trial court, jurisdiction of the 
refund and the obligation for action in accordance with its 
opinion. Had this Court failed to enter its order of April 
30, 1951, the ridiculous situation would arise of refund for 
illegal payments prior to some given date and a continued 
collection of illegal payments by the Gas Company there¬ 
after with consequent need of continuous litigation to collect 
and repay such amounts. The only logical action which this 
[fol. 473] Court could take was the restoration of the last 
valid rates in effect prior to the entry of illegal Order No. 
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3600. It follows that the Court of Appeals’ mandate did 
not require this Court to remand the proceedings to the 
Public Utilities Commission, but on the contrary, required 
action in accordance with the opinion, and hence the issu¬ 
ance of proper judicial orders to effect restoration of the 
lawful rates. Paragraph 1(a) of the motion to amend is 
therefore without merit. 

6. Paragraph 1(b) stating that this Court’s requirement 
of interest on the refunded amounts is not in accordance 
with the opinion and judgment of the Court of Appeals, is 
a mere repetition of its arguments in opposition to interest, 
presented to this Court. Adequate authority for the deter¬ 
mination of interest was before the Court, and defendant 
Washington Gas Light Company participated actively in 
the determination of the amount and rate of interest. No 
reason is advanced for further review. Although a lower 
court is bound to respect the mandate of an Appellate Court, 
the lower court may consider and decide any matters left 
open by the mandate of the Appellate Court. Re: Sanford 
Fork & Tool Co., et ol., 160 U. S. 247, 40 L. Ed. 414, 416. It 
was therefore proper for the District Court to act with 
respect to interest on the refunded amounts. 

7. The only additional assignment of error in support of 
motion for new trial is included in Paragraph 2(d) of the 
motion, and is an objection to the Court’s requirement that 
all refunds be made by check. This requirement was a 
purely ministerial action by the Court in its judgment after 
extensive argument by all parties, and was made necessary 
by the applicant’s demands for relief from filing detailed 
statements prior to making payment showing all names, 
addresses and amounts for the purpose of permitting com¬ 
pliance with the Court’s order, that counsel for the plaintiff 
with possible aid from the Auditor, should check and audit 
such refunds. No new reason is advanced for reconsidera¬ 
tion of the position of the Company. 

[fol. 474] 8. The alternative modifications requested in 
the order are substantially identical with the objections 
recited in the motion for new trial, and are a mere repeti¬ 
tion of the arguments of counsel before this Court prior 
to their approval of form of order of April 30, 1951, and 
the entry of that order by this Court. No logical or legal 
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reasons are advanced in further support of such modifica¬ 
tion. This request for amendment of the order is untimely 
as no ministerial or clerical deficiency is alleged to exist 
in the order of April 30, 1951, and any such modifications 
of the order could have been made and should have been 
made prior to its entry; the Court having afforded ade¬ 
quate time for the review of the said order, and adequato 
opportunity for comment in open Court and otherwise. 

9. Defendant Washington Gas Light Company’s motion 
for a new trial is inappropriate at the present stage of 
this proceeding. The Court conducted no trial prior to its 
order of April 30,1951, and had no occasion so to do. The 
proceedings were merely in administration of the mandate 
of the United States Circuit Court and in the execution 
of the judicial authority of the United States District 
Court under the Public Utilities Act for the District of 
Columbia as amended, in vacating and setting aside an 
invalid and unlawful order of the Public Utilities Commis¬ 
sion. Any subsequent relief before the Public Utilities 
Commission sought by the Washington Gas Light Company 
must be obtained by the filing of appropriate tariffs seeking 
such relief and the Commission’s final action after hearing 
thereon. 

William A. Roberts, Attorney for Plaintiff. 



[foL 475] United States Distbict Court for the District 

of Columbia 

Civil Action No. 673-50 


Vernon B. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia, 

et al, Defendants 

(Excerpt from Docket Entries) 

Date Proceedings Fees Total 

1951 

May 16 Motion of Wash. Gas Light Co. for a new trial 
or for an order altering or amending order 
dated 4-30-51—Denied, fiat, Goldsborongh, J. 
(N) 


[fol.476] [Stamp:] Filed May 21, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia 

and 

Washington Gas Light Company, Defendants 

Motion of Washington Gas Light Company for an Order 
Altering or Amending the Orders Dated April 30 and 
May 10, 1951 

Defendant Washington Gas Light Company hereby moves 
the Court for an order altering or amending either or both 
of the orders entered herein on April 30 and May 10, 1951, 
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upon the grounds and for the reasons hereinafter set 
forth; 

(1) There is a basic and irreconcilable conflict between 
the orders dated April 30 and May 10, 1951, in that the 
order dated April 30 orders and directs Washington Gas 
Light Company to distribute to rate payers the amounts 
collected by the Company as a result of the rate increase 
granted by Order No. 3600, dated November 9, 1949, of 
the Public Utilities Commission of the District of Colum¬ 
bia, while the order dated May 10 requires the Company to 
pay $67,715 out of the funds which are to be returned to 
the gas consumers. Said order dated April 30 also pre¬ 
scribes the method of refund which is designed to refund 
each customer’s proportional share of the total funds to 
be refunded and which, in the aggregate, will more than 
equal the total amount of the funds held for refund. 
Interest is required to be paid on such refunds. 

[fol. 477] (2) Said order of April 30,1951 fails to enable 

Washington Gas Light Company to collect additional sums 
due the Company in accordance with certain of the rates 
which were in effect prior to those established by Order 
No. 3600, and which were decreased by the rates established 
by said Order No. 3600. 

WHEREFORE, Defendant Washington Gas Light Com¬ 
pany hereby moves this Honorable Court for an order (i) 
setting aside the orders entered herein on April 30 and May 
10, 1951, (ii) granting said Defendant an opportunity to 
argue the merits of this motion in. open Court, and (iii) 
altering or amending either or both of said orders dated 
April 30 and May 10, 1951 in the following particulars: 

(1) To eliminate the conflict between such orders, and 
relieve the Company of the necessity of refunding the full 
amount of the funds held for refund while at the same time 
directing the Company to pay $67,715 out of such funds; 

(2) To change the mechanics of the refund to the extent 
necessary to enable the Company to refund an amount 
smaller than that held for refund; and 

(3) To enable the Company to collect from rate payers the 





higher rates and charges in all instances where snch rates 
and charges were decreased by said Order No. 3600. 

Respectfully submitted, C. Oscar Berry, Attorney 
for Washington Gas Light Company, 1100 H 
Street, N. W., Washington 1, D. C. 

Dated: May 21, 1951 

Certificate of Service 

I hereby certify that the above Motion and the accompany¬ 
ing Memorandum of Points and Authorities has been 
served upon William A. Roberts, De Sales Building, 1741 
De Sales Street, N. W., counsel for Vernon V. Baker, and 
upon Lloyd B. Harrison, District Building, Washington, 
D. C., counsel for Public Utilities Commission, by deliver¬ 
ing copies to each of them at the above addresses, this 21st 
day of May, 1951. 

C. Oscar Berry. 

[fol. 478] [Stamp:] Filed May 21, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court for the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Memorandum of Points and. Authorities in Support of 
Motion of Washington Gas Light Company for an Order 
Altering or Amending the Orders Dated April 30 and 
May 10,1951 

(1) In carrying forward the work of processing the re¬ 
funds, the Company is confronted with the conflict between 
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the two orders of April 30 and May 10. The order dated 
April 30 provides in paragraph 3: 

“That Washington Gas Light Company be and it 
hereby is ordered to distribute to rate payers the exces¬ 
sive amounts collected by said Company as a result of 
the rate increase granted by Order No. 3600, dated No¬ 
vember 9,1949, in the following method and under the 
following conditions: ’ ’ 

Said paragraph 3 then prescribes the mechanics of mak¬ 
ing the refund, which are designed to refund somewhat 
more than the total amount of the excess collections made 
by the Company pursuant to said Order No. 3600, together 
with interest. (See the testimony of O. H. Ritenour at 
T.50-54, and statement of counsel at T.232.) 

On the other hand, the order dated May 10 provides that 
the Company shall pay the amounts specified therein “forth¬ 
with out of funds impounded in its possession which are to 
be returned to the consumers of gas within the District 
of Columbia who are eligible for such returns”. The con¬ 
flict of the two orders makes it impossible for the Company 
to comply fully and completely with the provisions of the 
order dated April 30, unless they are amended. 

[fol. 479] (2) The conflicts between the two orders may be 

eliminated in any one of several possible ways of which the 
following are suggested: 

(a) The mechanics of the refund, as prescribed in para¬ 
graph 3 of the order dated April 30, can be revised to pro¬ 
vide for a total refund to consumers of an amount less than 
that which the Company now holds, in order that the total to 
be refunded will be approximately equal to the present 
amount min us the amounts required to be paid by the order 
of May 10,1951. 

(b) The amounts required to be paid by the order of 
May 10 can be withheld until the refund operation is com¬ 
pleted; if a sufficient amount is left over, because it is not 
refundable to individual customers, the counsel fees and 
expenses awarded by the Court can then be paid from the 
amounts not refundable. Paragraph 4,6, and 8, of the order 
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dated April 30 contain provisions sufficient to enable the 
Court to make this ruling. 

(c) The amounts required to be paid by the order of May 
10 can be deducted from the amounts to be refunded to con¬ 
sumers and, when the refund operation is completed, the 
amounts thus deducted can be paid in compliance with the 
order dated May 10. 

The method suggested in paragraph 2 (c) is similar to 
that followed in the Chicago Rate Refund cases, ( Lind - 
heimer v. Illinois BeU Telephone Co., 292 U. S. 151, Illinois 
Bell Telephone Co. v. Slattery, 102 F. 2d 58). In that in¬ 
stance the amounts allowed as attorneys 9 fees were calcu¬ 
lated as a percentage of the amount refunded, and were 
deducted from each customer’s refund. Since the plaintiff 
has relied so heavily on the Chicago Rate Refund case for 
his request for fees and expenses, it is submitted that the 
method followed therein, or some modification, can be 
adopted for the handling of the amounts required to be 
[fol. 480] paid by this Court’s order of May 10,1951. 

(3) The over-all effect of said Order No. 3600 was to 
increase gas rates generally in the District of Columbia. 
Certain blocks in the pre-existing rates, however, were 
lowered, and certain other charges, prescribed by the Gen¬ 
eral Service Provisions, were reduced. 

The restoration of the pre-existing rates thus will in¬ 
crease such charges for the period in which the rates promul¬ 
gated by said Order No. 3600 were in effect. To comply 
with the governing statute, the Company should charge 
the higher amounts to all customers affected. 

The order of April 30 is incomplete in this respect, and 
should be amended to include authority to Washington Gas 
Light Company to collect all higher charges brought about 
by the restoration, for the period between November 16, 
1949 and March 31, 1951, of the rates, tolls, charges, and 
schedules theretofore in effect. 

(4) The subject matter of the present motion has not been 
before the Court prior to this time; these defects were not 
apparent when the orders were discussed in open court; 
they h#ve been discovered by a more mature study of the 
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orders and in the course of the Company’s work on the 
refund. 

The Court has authority to enter the order or orders re¬ 
quested in the present motion pursuant to Buie 59 of the 
Federal Buies of Civil Procedure, and paragraph 8 of the 
order of April 30,1951. 

C. Oscar Berry, Attorney for Washington Gas Light 
Company. 

Dated: May 21,1951. 


[fol.481] [Stamp:] Filed May 24, 1951. Harry M. Hull, 
.Clerk. 

In the United States District Court fob the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants 

Beply to Motion of May 21,1951 of Washington Gas Light 
Company for an Order Altering or Amending the Orders 
1 Dated April 30 & May 10,1951 

t' •• • . 

Plaintiff moves that this motion be dismissed immediately 
as redundant, untimely and frivolous. 

William A. Boberts, Attorney for Plaintiff. 

Dated: May 23,1951. 

Certificate of Service 

I hereby certify that the above Motion and the accompany¬ 
ing Points and Authorities has been served upon C. Oscar 
Berry, counsel for Washington Gas Light Company, upon 
Lloyd B. Harrison, counsel for Public Utilities Commission 
of the District of Columbia, upon Vernon V. Baker and upon 
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Herbert P. Leeman, by forwarding copies to each of them, 
this 23rd day of May, 1951. 

William A. Roberts. 


[foL 482] [Stamp:] Filed May 24, 1951, Harry M. Hull, 
Clerk. 

Civil Action No. 673-50 

In the United States District Court for the District of 

Columbia 

Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia, 
and Washington Gas Light Company, Defendants. 

Points and Authorities in Support of Reply to Washing¬ 
ton Gas Light Company Motion of May ,21, 1951 for an 
Order Altering or Amending the Orders Dated April 
30 and May 10,1951. 

1. Under date of May 10, 1951, defendant Washington 
Gas Light Company filed a motion for a new trial or for 
an order altering or amending the order dated April 30, 
1951. Counsel for plaintiff responded to the said motion 
and it was denied by the Court on May 16,195L The said 
motion requested numerous changes in the order of April 
30, 1951, and there is no matter in the present motion of 
the defendant or in its points and authorities which could 
not have been raised during the presentation before the 
Court or the consideration of the drafts of the order of 
April 30, 1951, or which could not have been raised in the 
motion of May 10,1951. The motion is therefore untimely. 

2. Under date of May 10,1951, this Court, in open Court, 
considered finally the objections of the defendants Wash¬ 
ington Gas Light Company and the Public Utilities Com¬ 
mission of the District of Columbia to the award of expenses 
to Roberts & Mcln,nis and the award of fees to attorneys 
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[fol. 483] for the plaintiff, and entered its order thereon re¬ 
quiring the payment forthwith, out of funds impounded in 
the possession of the Washington Gas Light Company of 
the following amounts: 

For expenses: 

To Roberts & Melnnis $12,715.48 

Fees to Attorneys for Plaintiff $55,000.00 

The entire subject of fees, including the sources from which 
they could be paid and the persons to whom they could be 
paid and the amount, had been discussed at length in plead¬ 
ing and in open Court on several prior occasions, during 
which the defendants raised the question of the availability 
of the impounded funds for the payment of expenses and 
fees both prior to and following the entry of Order No. 
3600. No new matter with respect thereto is embraced in 
the present motion. The alleged conflicts were all discussed 
with the Court, and it was clear that the amount of fees 
and expenses approximates the computed amount of inter¬ 
est which the Court had ordered to be paid by the Gas Com¬ 
pany. Designation of the impounded amounts in posses¬ 
sion of the Gas Company as the particular source of imme¬ 
diate payment of expense and fee in no respect disturbs the 
total to be repaid by the defendant Washington Gas Light 
Company, since payments from such impounded funds are 
not to commence for at least two months, and the liability 
of the defendant Washington Gas Light Company for the 
basic amount of refunds remains unchanged. There was 
before the Court, representation that the aggregate refunds 
would be substantially larger than the amount estimated 
by the Gas Company, and that correspondingly, the com¬ 
putation of interest would provide an amount substantially 
in excess of $67,715.48 specified for expenses and fees. 
Furthermore, during the presentation before the Court and 
prior to the issuance of its order of April 30, 1951, it was 
[foL 484] represented to the Court, and conceded by the 
Company, that substantial sums of the amount of refund 
could not be paid and would not be received by the specific 
consumers by reason of their death, removal from the Dis¬ 
trict of Columbia or their failure to be found, so that there 
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can be no ultimate net obligation of the Gas Company as a 
result of the expense and fee order of May 10,1951. 

3. In Point 2 of its motion, the defendant represents ob¬ 
scurely that there are some additional sums due the Com¬ 
pany under rates which were in effect prior to Order No. 
3600 and that the order of the Court of April 30,1951, fails 
to enable the Washington Gas Light Company to collect 
such additional sums. This point has never been raised in 
the pleadings of the Gas Company or at any time during 
the trial, and was never before the Court, and no objection 
to the order of April 30, 1951, based on such a contention 
was presented to the Court. The original order of the 
United States District Court did not provide for stay, but 
required reversion immediately to the rates in effect prior 
to Order No. 3600 by declaring the said Order No. 3600 in¬ 
valid. Nevertheless, defendant Washington Gas Light 
Company appealed to the United States Court of Appeals 
for the District of Columbia Circuit for a stay, making no 
reference to the said additional sums due under prior rates, 
and making no provision for the recovery of such sum. The 
matter is moot and the motion untimely. 

That portion of this Court’s order of May 10,1951 which 
required payment forthwith of the amount of $12,715.48 to 
Roberts & Mclnnis, was not in any sense stayed by the 
Court and was required by law to be paid to Roberts & 
Mclnnis within the ten days from May 10, 1951 in the ab¬ 
sence of supersedeas by the Court of Appeals. The motion 
dated May 10,1951 and filed by the defendant Washington 
[fol. 485] Gas Light Company was served in open Court 
after the entry of the fee order of May 10, 1951 and in the 
same session. The motion filed May 21,1951 offers no sub¬ 
stantial reason for the failure to have paid the sum of 
$12,715.48, and the defendant is therefore in contempt of 
the order of this Court and in no position to seek relief 
therefrom. 

Respectfully submitted, William A. Roberts; Her¬ 
bert P. Leeman, Attorneys for Plaintiff. 


Dated: May 23,1951. 
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[fol.486] [Stamp:] Filed May 28, 1951. Harry M. Hull, 
Clerk. 

In the United States District Court fob the District of 

Columbia 

Civil Action No. 673-50 

Vernon V. Baker, Plaintiff, 
v. 

Public Utilities Commission of the District of Columbia 
and Washington Gas Light Company, Defendants 

Order 

Upon consideration of the motion of Washington Gas 
Light Company for an order altering or amending the 
orders dated April 30 and May 10, 1951 together with the 
memorandum of points and authorities in support of said 
motion, and upon consideration of reply of plaintiff and 
points and authorities in opposition to said motion, and 
following oral argument of counsel, it is by the Court this 
28th day of May, 1951, 

Ordered that the said motion be and the same is hereby 
denied. 

T. Alan Goldsborough, Judge. 


• . '!. v V 
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,44a 


[foL 520] Filed June 21,1951, Henry M. Hull, Clerk. 


Vernon V. Baker 
vs 

Public Utilities Commission 
of the District of Columbia, et al 


Civil Action No. 673-50 


Order No. 3600 
Schedule “A” General Service 


Next 

Next 

Next 

Next 

Over 


5.0 therms or 
less per mo. 
10.0 tpm 
15.0 tpm 
570.0 tpm 
5400.0 tpm 
6000.0 tpm 


SI. 00 
13.46>t 

12.1*pt 

10.9^pt 

9.06* 

8.06>t 


Gross 

SI. 10 
14.4j£pt 
12.dipt 
11.36* 
9.2lpt 
8.06* 


Schedule A—General Domestic Service 


ASSOCIATED PROFESSIONAL SERVICES 
1741 De Sales Street 
Washington, D. C. 


Analysis for Rate Refund 
Schedule I—Comparative Rate Structure 
P. U. C. Older No. 3155 and P. U. C. Order No. 3600 

Order No. 3155 

)omestic Service Schedule C—Commercial and Industrial 


Next 

Next 

Over 


Consumption Charge: 

First 150.0 tpm 
Over 150.0 tpm 
Maximum Use Charge: 

Payable in Dec., Jan. 
and Feb., only if 
consumption exceeds 
25% of average monthly 
summer use 
Payable in Nov. and 
March only if consump¬ 
tion exceeds 50% of 
average monthly summer use 


Order No. 3600 

Schedule “E”—Seasonal Off Peak 
, Net 


$11.06* 

7.06* 

$6.50 per th. 

Of TTHtTlTTHlTn 

hourly use 


$4.90 perth. 

of TMnmnm 

hourly use 


4.8 therms or 
less per mo. $0.75 
10.2 tpm 13.331 

21.0 tpm 12.001 

36.0 tpm 10.334 


Gross 

11 . 66 * 

7.36* 

$6.80 perth. 
of mutminm 

hourly use 


Gross 

$0.83 

14.666; 

12.836 

10.666 


First 5.4 therms or 

less per mo. $0.75 
Next 24.6 tpm 13.336* 

Next 570.0 tpm 10.336* 

Next 5400.0 tpm 8.506* 

Over 6000.0 tpm 7.506* 


Gross 

$0.83 

14.336 

10.836 


Schedule "F”—Wholesale Apartment House 


First 

Next' 

Next 

Over 


30.0 tpm 
30.0 tpm 
1140.0 tpm 
1200.0 tpm 


Net 

$13,336* 

10!33frt 


Gross 

$14,666 

12.506 

10.666 

8.666 


$5.10 per th. 
of maximum 
hourly use 


Consumption Charge: 
First 150.0 tpm 
Over 150.0 tpm 
Maximum Use Charge: 
Payable in Dec., Jan. 
and Feb. only if con¬ 
sumption exceeds 25% 
of average monthly 
summer use 

Payable in Nov. and Mar. 
only if consumption 
exceeds 50% of average 
monthly summer use 


Order No. 3155 

Schedule “E”—Seasonal OIF Peak 
Net 


Gross 


$ 10.1 

6.5 


$6.08 perth. $6.41 perth. 

of maximum hourly of maximum 
use hourly use 


$4.75 perth. 
of maximum 
hourly use 


$4.58 perth. 
of maximum 
hourly use 







[foL 521] Filed Jnne 21, 1951, Henry M. Hull, Clerk. 


1741 De Sales Street 
Washington, D. C. 


Vernon V. Baker 

v. 

Public Utilities Commission of the 
District of Columbia, et al 


Analysis for Rate Refund 
Schedule II—Comparative Rates 
P. U. C. Order No. 3155 and P. U. C. Order No. 3600 
By Tariff Brackets—At Net Billing Rates 
Third Fourth 

Tariff Bracket Tariff Bracket 


Excess over 36.0 th. 
6000.0 Excess over 6000.0 th. 

$620.71086 10.33* per therm 
552.285 8.0* per therm 


(+5400) 


(+570) 600.0 

$62.89086 

66.285 


Order 3600 chgs. 
greater (less) 
than 3155 


Schedule “C” 

Tariff in therms 
Order 3155 
Order 3600 

Trf. in monetary units: 
Order 3155 
Order 3600 


+5400.0] 

+5400.0! 


$521.91018 

552.285 


$62.91018 

66.285 


$4.02918 

4.155 


31032 


(+1140) 1200.0 

(+5400) 6000.0 

$125,259 $533,259 
120.285 552.285 


60.0 

(+570) 600.0 

$ 7.497 $63,279 

7.425 66.285 


Order 3155 
Order 3600 


Order 3600 charges 
greater (less) than 
Order 3155 













[fol. 522] Filed June 21, 1951, Harry M. Hull, Clerk. 


1741 De Sales Street 
Washington, D. C. 


Vernon V. Baker 


Public Utilities Commission of the 
District of Colombia, et aL 


Civil Action No. 673-60 


ORDER 3600 
Schedule "A” 
General Service 

Availability: 

This rate available for 
gas service for any 
purpose. 


Schedule “A” 

General Domestic Service 

Availability: 

This rate available for 
gas service in a single 
residence for any purpose. 


This rite is available for water heat¬ 
ing, ait cooling, air conditioning and 
generation of steam or power. It is 
limited to installations having none or 
limited service requirements during 
mrint.Vm of maximum load conditions. 

Minimum Bill: 

The Tninimiim bill for the months May to 
September, inclusive, will be the bill 
for 150.0 therms per month; for the 
mnnt.h« October to April, inclusive, 
there will be no Tninimiim bill. 


Minimum Bill: 

The minimum monthly bill 
per meter shall be the 
charge for the first 5.0 
therms or less, except 
group metered multiple 
dwelling projects of 4 un¬ 
its or more—for these the 
minimum monthly bill is $.65 
per dwelling unit. 

Net Rate and Gross Rate: 

Net rates apply when 
monthly bills are paid 
within 20 days from date 
of rendition. If pay¬ 
ment is made after the 
20 day period gross rates 
shall apply. 


Minimum Bill: 

The minimum monthly bill 
per meter shall be the 
charge for the first 4.8 
therms or less. 


Minimum Bill: 

The minimum monthly bill per 
meter shall be the charge f or 
the first 5.4 therms or less. 


Net Rate and Gross Rate: 

Net rates apply when monthly 
bills are paid within 20 days 
from date of rendition. If 
payment is made after the 20 
day period gross rates shall 
apply. 


Net Rate and Gross Rate: 1 
Net rates apply when monthly bills 
are paid within 20 days from date 
of rendition. If payment is made 
after the 20 day period, gross 
rates shall apply. 


pedal Terms and Conditions 
: Service: 

1. Application of this rate 
is subject to the general 
service provisions of the 
Company as they may be in 
effect from time to time, 
and as approved by P. U. C. 
of the District of Colum¬ 
bia. 2. Under no condi¬ 
tions will service be ren¬ 
dered under any agreement 
whereby the customer or 
his tenants resell the gas 
either within or without 
his premises nor under 
conditions by which gas is 
transmitted outside the 
premises under contract. 


)edal Terms and Conditions 
Service: 

1. Application of this rate is 
subject to the general service 
provisions of the company as 
they may be in effect from time 
to *tttt<», and as approved by the 
P. U. C. of the District of 
Columbia. 

2. Service will be supplied 
through one meter for the 
entire gas requirements of all 
domestic tenants, but not in¬ 
cluding any business place, 
restaurant or lunch room, which 
must be supplied through separ¬ 
ate meter ax id as a separate ac¬ 
count. 3. Service will be car¬ 
ried m a single account with 
the landlord or his authorized 
agent, and only one bill render¬ 
ed each month. 4. Under no 
conditions will service be ren¬ 
dered under any agreement where¬ 
by the customer or his tenants 
resell the gas either within or 
without his premises nor under 
any conditions by which gas is 
transmitted outside the premises 
under contract. 5. Service under 
this rate will be rendered only 
under contract for 1 yr. period 
from date service is instituted 
wnlpsw other arrangements are 

msd*> 


>edal Terms and Conditions Special Terms and Conditions of 
Service: Service: 

Application of this rate is Application of this rate is sub¬ 
subject to the general ser- ject to the general service pro- 

vice provisions of the com- visions of the company as they 
pany as they may be in ef- may be in effect from time to 

feet from time to time, and time, and as approved by the P. 

as approved by the P. U. C. U. C. of the District of Columbi 
of the District of Colum¬ 
bia. 


to dSffMiiv to Sept, inclus¬ 
ive for immediately preceding summer 
p»fli»n n In case service hereunder is 
instituted at a time when such average 
will not be completely available for 
application during the wnaning winter 
period,, then the ‘'Average Monthly Sum 
Use” will be estimated until such actual 
data are available. 4. Reference to 
months in the foregoing schedule means 
f approximately 30 
. the calendar month 
the period referred 
iter reading 
in the calen- 


to as Nov. is 
interval endii 
dar month of 


















' 


$1.50 


[foL 523] Filed June 21, 1951, Henry M. Hull, Clerk. 

Schedule III—Comparative Services 
P. U. C. Order No. 3600 and P. U. C. Order No. 3155 

Discontinuance of Service: 

Reconnection fee after discontinuance. 

Order 3600 $2.00 Order 3155 $1.5< 

Installations of Service Pipes and Connections: 

Free allowance of service pipe 

Order 3600 115 feet Order 3155 125 f 

Excess over free allowance of service pipe 

Order 3600 $1.00 per foot for each lineal Order 3155 

foot beyond free allowance or Size Charge per ft. 
the justifiable length if the . excess 

latter is greater. Outside In® 


125 feet 


Order 3155 


Size 

Charge per ft. for 
excess 

' ■» 

Outside 

Inside 

K" 

$0.50 

$0.45 

l" 

.55 

.50 

IK" 

.60 

.55 

IK" 

.70 

.65 

2" 

.85 

.80 

er 2" 

at cost 

at cost 



[fol. 524] Filed June 21, 1951, Harry M. Hull, Clerk. 

ASSOCIATED PROFESSIONAL SERVICES 
1741 De Sales Street 
Washington, D. C. 

Vernon V. Baker ) 

vs. ) 

Public Utilities Commission of ) Civil Action No. 673-50 
the District of Columbia et al ) 

Analysis for Rate Refund 

Schedule IV—Determination of Span of Error If Repayment Made by- 
Block System—Net Rates 
P. U. C. Order 3600 to P. U. C. Order 3155 


17/12' 


Gas 


No. 

No. Bills 

Correct 

Co. 


Used 


of Bills 

Refund 

Refund 

Proposed 

Refund 


C. C. F. 


(1950) 

Period 

Per Bill 

Error 

0 


24701 

34993 

$.25 

$.25 

$.0 

1 


52547 

74442 

.25 

.25 

.0 

2 


76571 

108476 

.25 

.25 

.0 

3 


82844 

117362 

.25 

.25 

.0 

4 


77873 

110320 

.25 

.25 

.0 

5 

129782 

62652 

88757 

.22 

.24 

.02 

6 

43260 

61285 

.23 

.24 

.01 

7 

3 

43261 

61286 

.23 

.24 

.01 

8 

60158 

43262 

61288 

.23 

.24 

.01 

9 

30079 

42612 

.24 

• .24 

.0 

10 

2 

30079 

42612 

.23 

.24 

.01 

11 

97708 

32569 

46139 

.23 

.24 . 

.01 

12 

32569 

46139 

.24 

.24 

.0 

13 

3 

32570 

46141 

.24 

.24 

.0 

14 

131150 

32787 

46448 

.23 

.24 

.01 

15 

32787 

46448 

.23 

.24 

.01 

16 

4 

32788 

46450 

.25 

.24 

.01 

17 


32788 

46450 

.25 

.24 

.01 

18 

148801 

29760 

42160 

.23 

.24 

.01 

19 

29760 

42160 

.24 

.24 

.0 

20 

5 

29760 

42160 

.25 

.24 

.01 

21 


29760 

42160 

* .24 

.24 

.0 

22 


29761 

42161 

.24 

.24 

.0 

23 

117456 

29364 

41599 

.25 

.24 

.01 

24 

29364 

41599 

.25 

.24 

.01 

25 

4 

29364 

41599 

.24 

.24 

.01 

26 


29364 

41599 

.24 

.24 

.0 

27 


25105 

35565 

.25 

.24 

.01 

28 

125526 

25105 

35565 

.24 

.24 

.0 

29 

25105 

35565 

.21 

.21 

.0 

30 

5 

25105 

35565 

.20 

.21 

.01 

31 


25106 

35567 

.20 

.21 

.01 

32 

82147 

20536 

29093 

.18 

.21 

.03 

33 

20537 

29094 

.19 

,-21 

.02 

34 

4 

20537 

29094 

.19 

-'<21 

.02 

35 


20537 

29094 

.21 

.21 

.0 

36 


15133 

21438 

.21 

.21 

.0 

37 

136189 

15132 

21437 

.21 

.21 

.0 

38 

15132 

21437 

.22 

.21 

.01 

39 

9 

15132 

21437 

.23 

.21 

.02 

40 


15132 

21437 

.24 

.21 

.03 

41 


15132 

21437 

.24 

.21 

.03 

42 


15132 

21437 

.24 

.21 

.03 


' No. of bills from company records averaged as shown. 
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[fol. 536] [Stamp:] United States Court of Appeals for the 
District of Columbia Circuit. Filed JuL 23,1951. Joseph 
W. Stewart, Clerk 

United States District Court por the District op 

Columbia 

11084-6 

No. 673-50 

Vernon V. Baker, Plaintiff, 
vs. 

Public Utilities Commission of the District of Columbia 

et al., Defendants 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
annexed pages numbered 537 to 541, inclusive, to be true 
and correct copies of the original Mandate, filed March 30, 
1951, and Stipulated Supplemental Designation, filed July 
19, 1951, as they appear of record and on file in this office 
in the above-entitled case, said copies to constitute a Supple¬ 
mental Record to the United States Court of Appeals for 
the District of Columbia Circuit. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
23rd day of July, 1951. 

Harry M. Hull, Clerk, by Robert M. Steams, 
Deputy Clerk. 
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[foL 537] [Stamp:] Filed Mar. 30,1951. Harry M. Hull, 
Clerk. 

The United States op America, ss : 

The President of the United States of America 

To the Honorable the Judges of the United States District 
Court for the District of Columbia, Greeting: 

Whereas, lately in the United States District Court for 
the District of Columbia, before you or some of you, in a 
cause between Vernon V. Baker, plaintiff, and Public 
Utilities Commission of the District of Columbia, and 
James H. Flanagan and Gordon R. Young, as Commis¬ 
sioners of the Public Utilities Commission of the District 
of Columbia and Washington Gas Light Company, defend¬ 
ants, Civil No. 673-50, wherein the order of the said District 
Court entered in said cause on the 27th day of June, 1950, 
is in the following words, viz: 

“This cause having come on to be heard upon Complaint 
and Answers and full consideration having been given to all 
matters involved herein; and a statement of the Court as¬ 
signing reasons for its action and relating the particulars 
in and extent to which the order and decision of the defend¬ 
ant Public Utilities Commission are defective, having been 
filed herein and accompanying this order, it is by the Court 
this 27th day of June, 1950: 

ADJUDGED, ORDERED AND DECREED: 

That Order No. 3600 of the Public Utilities Commission 
of the District of Columbia in the matter of the application 
of the Washington Gas Light Company to increase its rates, 
tolls, charges and schedules entered November 9, 1949, and 
all rates, tolls, charges and schedules determined and fixed 
I thereunder for the supply of natural gas and services by 
the Washington Gas Light Company be and they are hereby 
vacated and set aside, and the matter returned to the Public 
Utilities Commission of the District of Columbia for appro¬ 
priate proceedings and action in accordance with this order. 

T. Alan Goldsborough, Judge.” 
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[foL 538] as by the inspection of the transcript of the record 
of the said District Court, which was brought into the 
United States Court of Appeals for the District of Columbia 
Circuit by virtue of an appeal, taken by the Washington 
Gas Light Company, whereon Vernon V. Baker was made 
the party appellee, and an appeal taken by the Public Utili¬ 
ties Commission of the District of Columbia, whereon 
Vernon V. Baker was made the party appellee, agreeably 
to the act of Congress in such case made and provided, fully 
and at large appears; 

[fol. 539] And whereas, in the term of October, in the year 
of our Lord one thousand nine hundred and fifty, the said 
appeals came on to be heard before the said Court of Ap¬ 
peals on the said transcript of record, and were argued by 
counsel: 

On consideration whereof, it is now here ordered and 
adjudged by this court that the order of the said District 
Court appealed from herein be, and the same is hereby, 
affirmed, with costs, and that this cause be, and it is hereby, 
remanded to the said District Court for action in accordance 
with the opinion herein of this date, including the entry of 
appropriate order or orders to effect the distribution to 
rate-payers of those moneys collected as the result of the 
rate increase granted by Public Utility Commission Order 
No. 3600, dated November 9,1949, to and including July 5, 
1950, as well as the fund set aside and impounded under 
paragraph 4 of the stay order of this Court entered herein 
July 5,1950. 

And it is further ordered by the Court that the said ap¬ 
pellee recover against the said appellant, Washington Gas 
Light Company, Four Hundred and Four Dollars and 
Thirty Cents, the taxable cost of printing his brief herein, 
and have execution therefor. 

December 21, 1950. 

[fol. 540] You, therefore, are hereby commanded that such 
execution and further proceedings be had in said cause in 
conformity with the opinion and judgment of this Court as 
according to right and justice and the laws of the United 
States ought to be had, the said appeal notwithstanding. 

Witness the Honorable Fred M. Vinson, Chief Justice of 
the United States, the twenty-ninth day of March, in the 
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year of our Lord one thousand nine hundred and fifty-one. 
Joseph W. Stewart, Clerk of the United States Court 
of Appeals for the District of Columbia Circuit. 

Cost of Appellee: 

Brief $404.30 


$404.30 

[Stamp:] Filed Mar. 30, 1951. Harry M. Hull, Clerk. 

[Endorsed:] No. 10705. United States Court of Appeals 
for the District of Columbia Circuit, January Term, 1951. 
Washington Gas Light Company, Appellant, vs. Vernon V. 
Baker, Appellee. No. 10706. Public Utilities Commission 
of the District of Columbia, Appellant, vs. Vernon V. Baker, 
Appellee. Mandate. 


In the United States Court op Appeals for the District 

of Columbia Circuit 

No. 11,084 

Washington Gas Light Company, Appellant, 

vs. 

Vernon V. Baker, Appellee 
No. 11,085 

Public Utilities Commission of the District of Colum¬ 
bia, Appellant, 

vs. 

Vernon V. Baker, Appellee 
No. 11,086 

John V. Case, Appellant, 
vs. 

Vernon V. Baker, Appellee 

Joint Stipulation as to Portion of Record to Be Printed 

1. The undersigned parties to the above-designated ap¬ 
peals, Washington Gas Light Company, Public Utilities 
Commission of the District of Columbia, and Vernon V. 
Baker, hereby stipulate that the following portions of the 
record certified by the Clerk of the United States District 
Court for the District of Columbia shall be printed in a 
Joint Appendix: 

Mandate of the United States Court of Appeals for the 
District of Columbia Circuit, filed March 30, 1951. 
Petition of Vernon V. Baker. 

Answer of Washington Gas Light Company. 

Answer of Public Utilities Commission. 

Order dated April 30, 1951. 

Statement designated “Disbursements by Roberts and 
Mclnnis and Credits Thereto .’ 9 
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Statement designated “Disbursements by Roberts and 
Mclnnis and Credits Thereto.’ 2 3 * * * 7 

Order of May 10, 1951, allowing attorneys’ fees. 

Motion of Washington Gas Light Company for a new 
trial or for an order altering or amending the order 
of April 30,1951. 

Memorandum of Points and Authorities in support of 
motion of Washington Gas Light Company 

Reply of plaintiff to Motion of Washington Gas Light 
Co. 

Points and Authorities in opposition to Motion of 
Washington Gas Light Company. 

Docket entry re denial of motion of Washington Gas 
Light Company. 

Motion of Washington Gas Light Company, filed May 
21,1951, for an order altering or amending orders of 
April 30 and May 10, 1951. 

Memorandum of Points and Authorities in support of 
motion. 

Reply of plaintiff to motion of May 21, 1951, Points 
and Authorities therewith. 

Order denying motion of May 21, 1951. 

Statement designated “Analysis for Rate Refund, 
etc.” Schedules I, II, LEI, and IV. 

2. The entire record in Nos. 10,705 and 10,706, filed in 
this Court prior to the issuance of its mandate on March 
29, 1951, may be referred to, quoted, and relied upon in 
brief or argument, by any of the parties. 

3. Each of the parties reserves the right to include in 
a separate appendix to its brief, extracts from the official 
reporters’ transcripts of proceedings before the United 

States District Court, comprising pages 1 to 423, inclusive, 

of the record filed in these appeals. 

Wm. J. Hughes, Jr., C. Oscar Berry, Attorneys for 
Washington Gas Light Company; Lloyd B. Harri¬ 
son, Attorney for Public Utilities Commission of 
the District of Columbia; Herbert P. Leeman, Wil¬ 
liam A. Roberts, Irene Kennedy, Attorneys for 
Vernon V. Baker. 

Dated: July 27, 1951. 




Certificate of Service 

I hereby certify that a copy of the foregoing Joint Stipu¬ 
lation as to Portion of Record to be Printed was served 
upon John H. Connaughton, 1406 G Street, N. W., Wash¬ 
ington, D. C., Attorney for John V. Case, by the delivery 
thereof to his office this 27th day of July, 1951. 

C. Oscar Berry. 

















ZHtriteb States; Court of Appeals 

POE THE 

DISTRICT OP COLUMBIA. CIRCUIT 


No. 10705 

Washington Gas Light Company, appellant 

v. 

Vernon V. Baker, appellee 


No. 10706 

Public Utilities Commission op the District op Columbia, 

appellant 

v. 

Vernon V. Bakes, appellee 


Appeals from the United States District Court for the 
District of Columbia 


Argued October 10,1950 Decided December 21,1950 

• 

Mr. Stoddard M. Stevens , of the Bar of the Supreme Court of New 
York, pro hace vice , by special leave of Court, with whom Messrs. 
F. O. Await and C. Oscar Berry were on the brief, for appellant in No. 
10705. Mr. William. V. T. Justis also entered an appearance for appel¬ 
lant m No. 10705. 

Mr. Lloyd B. Harrison, Special Assistant Corporation Counsel, 
D. C., with whom Mr. Vernon E. West, Corporation Counsel, D. C., 
was on the brief, for appellant in No. 10706. Mr. Edward A. Beard, 
Assistant Corporation Counsel, also entered an appearance for appel¬ 
lant in No. 10706. 

Messrs. Herbert P. Leeman and William A. Roberts, with whom Mrs. 
Irene Kennedy and Messrs. Francis J. Ortman and Jerome M. Alper 
were on the bnef, for appellee. 

Before Edgerton, Bazelon and Fahy, Circuit Judges. 

BAZELON, Circuit Judge: Appellee Vernon V. Baker, a consumer 
of gas distributed by the Washington Gas Light Company, sued in the 
District Court to set aside a rate increase granted the appellant Com- 
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pany by the appellant Public Utilities Commission of the District of 
Columbia. 1 The rate increase resulted from a hearing which the 
Company had requested on the ground that such increase was 
necessary in order to preserve its financial integrity and to check 
what it believed to be a decreasing ability to attract capital on 
favorable terms. This worsening financial position was said to be 
attributable to rising labor costs which Were bringing the Company’s 
net revenues far below what it considered a permissible rate of return. 
Although the Company urged “emergency” action upon the Com¬ 
mission in the form of authorization of increases sufficient to produce 
$900,000 in additional revenues, proposed rate schedules were sub¬ 
sequently filed. The proceeding was thereupon adjourned in order 
to afford the appellee and others the opportunity to prepare their 
opposition. 3 Numerous parties who are not participants in the court 
action appeared before the Commission, among them the Federation 
of Citizens Associations, the General Services Administration, appear¬ 
ing for the United States, the Gas Consumers and Independent 
Appliance Dealers, etc. 

The Tnain item in controversy was the treatment for rate-making 
purposes of the various problems associated with the conversion of 
the Company from manufactured to natural gas in 1946-47. The Com¬ 
mission decided that (1) the West Plant, abandoned as a result of the 
change-over, should remain in the rate base at its full value as of that 
date—that is, $1,774,666, the original cost less that part of the book 
reserve for depreciation allocable to it—and charged off as a deduc¬ 
tion from operating revenues over a ten-year period; (2) the East 
Plant, which has been and will be used as a standby plant for manu¬ 
facturing gas until 1952, should be depreciated at the accelerated rate 
of about 1500,000 a year for ten yeajs so that the unrecovered invest¬ 
ment of approximately $5,000,0(XKwould be recovered at the end of 
that time; (3) the cost of converting customers’ appliances so that they 
could be used for natural gas, amounting to $2,797,589, should be 
amortized over a ten-year period, the unamortized portion being 
included in the rate base. 3 Amortization of these various items results 
in swelling operating revenue deductions almost one million dollars 
each year for the next ten years. The need for revenues to 
cover these deductions was in considerable part responsible for 
the rate increase awarded to the Company by the Commission. 

Upon appeal, the District Court awarded appellee Baker the relief 
requested and ordered “the matter returned to the Public Utilities 
Commission of the District of Columbia for appropriate proceedings 
and action • • The court below based its order upon the con¬ 
clusions that it was error of law for the Commission to indude 
abandoned property and conversion costs in the rate base and that 
the rate increase was improperly retroactive in its effect. It did not 

i Statutory authority for such a sui\ ia found in 43 D. C. Code $ 705 (1940). 

9 Although this procedure does not follow precisely the guides laid down in 43 
D. C. Code $ 401, appellee does not show how he was prejudiced or he 
was denied any continuance necessary to the preparation of his ease. See 

Knkm, v. CM1 Aeronautics Board, -17. 8 . App. D. C.-, 183 P. 2d 839. 

841 ot seq. (1950). 

9 The Commission, for accounting purposes only, had already provided for 
amortization of the unrecovered investment in East and West Plants over a tea- 
year period. Bee P.TJ.CL Order No. 3201 (Sept. 24, 1947). 
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disturb Commission treatment of Bast Plant nor did it find the rates 
illegally discriminatory. Both the Company and the Co mmiss i o n 
appealed from the decision of the District Court. Pending disposition 
of the appeal, this court ordered “the amount hereafter received by 
the Washington Gas Light (Company under the increase” set aside 
subject to further order of the court. 4 

We agree with the District Court that the Commission’s order should 
be vacated and set aside, but our reasons differ materially, as will 
appear from the detailed discussion below. 

Section 43-301 of the District of Columbia Code provides that 

• • • The charge made by any • • • public utility 
for any facility or services furnished, or rendered, or to be fur¬ 
nished or rendered, shall be reasonable , just and non^discrim- 
inatory . 5 

This statutory standard, taken together with the limitation of our 
review to “questions of law” and to findings of fact only if they are 
“unreasonable, arbitrary, or capricious,” 6 invests the District of 
Columbia Public Utilities Commission with the same broad authority 
as is possessed by the Federal Power Commission under the Natural 
Gas Act. 7 The Supreme Court has said that that Commission is “not 
bound to the use of any single formula or combination of formulae in 
determining rates,” so long as the “total effect,” “impact” or “end 
result” of the rate order “cannot be said to be unjust or unreason¬ 
able.” 8 The limits set by the Court are deliberately broad, resulting 
both from notions of special competence and the conception of rate¬ 
making as a primarily legislative process. So long as the public 
interest—i. e., that of investors and consumers—is safeguarded, it 
seems that the Commission may formulate its own standards. But 
there are limits inherent in the statutory mandate that rates be 
“reasonable, just, and non-discriminatory.” Among those limits are the 
minimal requirements for protection of investors outlined in the Hope 
case. 9 And from the earliest cases, the end of public utility regulation 
has been recognized to be protection of consumers from exorbitant 
rates. 10 Thus, there is a zone of reasonableness within which rates 


4 The order was issued on July 5, 1950. 

5 Tfrnnhairin supplied. 43 D. C. Code $ 401 (1940) provides, to the same effect, 
fhn* “if, after * * * hearing and investigation, the commission shall find that 
the change or discontinuance [in rates] applied for is reasonable, fair, and just, 
it fhnll grant the application, either in whole or in part * * 

«43 D. a Code * 706 (1940). 

715 TJA.OA. $ 717c(a). 

* Federal Tower Comm’* v. Hope Natural Gas Co., 320 TJ. 8. 591, 602 (1944); 
Federal Tower Comm'* v. Natural Gas Tipeliue Co., 315 TJ. 8. 575, 586 (1942). 

» 320 U. 8. at 603. 

10 In addition to the recent exposition of this view in the concurring opinion 
in the Natural Go* Tipeliue ease, 315 TJ. 8. at 606*608, see The Minnesota Tate 
Cases, 230 TJ. 8. 352, 454 (1913) (**•*• it is property employed in a public 
calling, subject to governmental regulation and while under the guise of such 
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may properly fall. 11 It is bounded at one end by the investor interest 
against confiscation and at the other by the consumer interest against 
exorbitant rates. 


Rate of Return 

Despite the broad limits allowed the Commission, it re ma i ns im¬ 
perative that its findings, under whatever formula adopted, be based 
upon substantial evidence in the record. 12 Here, the Commission 
adopted the prudent investment theory of rate regulation and, at the 
hearings a^d in its Findings and Opinion, used the traditional formula 
for rate-making. That required a determination of the rate base and 
of a rate of return on that rate base sufficient to produce adequate 
revenues above operating expenses (including depreciation) to pay 
interest on the bonds, dividends on the stock and, in general, main¬ 
tain the financial integrity of the enterprise. 1 * Although the Com¬ 
mission did make findings as to rate base 14 and estimated operating ex¬ 
penses as well as probable revenues under the rate schedules proposed, 
it made no inquiry whatsoever into issues necessary to determination 
of a fair rate of return. Essential to such an inquiry is a study of 
the capital costs of the business, such as service on the debt and divi¬ 
dends on the stock, in the light of returns on investments in other en- 


regnlation it may not be confiscated, it is equally true that there is attached to 
its use the condition that charges to the public shall not be unreasonable.”); 
San Diego Land Co. v. National City, 174 U. S. 739, 756 (1899); Smyth v. Ames, 
169 T7. 8. 466, 544-545 (1898); Covington #e. Turnpike Co. v. Sand ford, 164 TJ. 8* 
578, 596 (1896); Chieago fc. Bailway Co. v. Wellman, 143 TJ. 8. 339, 345-346 
(1892); Chieago <jrc. BaHvaay Co. v. Minnesota, 134 XT. 8. 418, 459 (1890) (con¬ 
curring opinion by Justice Miller). 

it Federal Forcer Comm’n v. Natural Gas Pipeline Co~ 315 U. 8. at 585-586. 

1* The code provision dealing -with procedure on appeal to the District Court 
from Commission orders states that 

The said court * * * may require and direct the Commission- to receive addi¬ 
tional evidence upon any subject related to the issues on said appeal con¬ 
cerning which evidence was improperly excluded in the hearing before the 
C ommi ssion or upon which the record may contain no substantial evidence. 
43 D. C. Code $ 705 (1940) [Emphasis supplied]. 

For eases stating and holding that findings must be based upon evidence in 
the record, see e-g., Railroad Comm’n v. Pacific Gas Co., 302 U. 8. 388, 393 
(1938); Ohio BeU Telephone Co. v. Public Utilities Comm’n, 301 XT. 8. 292. 300, 
306 (1937); West Ohio Gas Co. v. Public Utilities Comm’n, 294 TJ. 8. 63, 68 
(1935); Tagg Bros. v. United States, 280 TJ. 8. 420, 443 (1930) ; Northern Paeifio 
By. Co. v. Department of Public Works, 268 TJ. 8. 39, 44-45 (1925) ; Florida Bast 
Coast Line v. United States, 234 TJ. 8. 167, 185 (1914); Interstate Commerce 
Comm’n v. Louisville <)■ Nashville B. B^ 227 U. 8. 88, 91 (1913); Petition of 
Public Service Coordinated Transport, 5 N. J. 196, 74 A. 2d 580, 593-594 (1950). 

l* See Colorado Interstate Co. v. Federal Power Comm’n, 324 TJ. 8. 581, 601, 605 
(1945); Federal Power Comm’n v. Hope Natural Gas Co., 320 TJ. 8. at 603; 
Federal Power Comm’n v. Natural Gas Pipeline Co., 315 TJ. 8. at 584; Brandeis, 
J., dissenting in Southwestern Telephone Co. v. Public Service Comm’n, 262 TJ. 8. 
276, 291 (1923); Petition of Public Service Coordinated Transport, 74 A. 2d at 
590; Graham A Slats, Accounting in Law Practice $139 (1938); Sehapiro A 
Wienshienk, Cases and Materials on Law and Accounting 466 (1949). 


14 See discussion infra p. 13. 






5 



terprises having a similar risk factor. 18 Only upon such evidence can 
the Commission determine what is required “to assure confidence in 
the financial integrity of the enterprise, so as to maintain its credit 
and to attract capital.” 18 In the Hope cape, the Supreme Court makes 
abundantly clear the nature of the considerations pertinent to that 
issue. 17 And, in the 1943 rate proceeding of the Company, the Com¬ 
mission dealt extensively with some of these matters, discussing under 
“rate of return” facts regarding long-term debt capital, preferred 
stock capital and common stock capital. 18 It was this sort of inquiry to 
which the Supreme Court referred when it said that the standard 
announced in the Hope case is not “so> vague and devoid of meaning 
as to render judicial review a perfunctory process. It is a standard 
of finance resting on stubborn facts.” 1 * 

The only reference to rate of return in the Commission’s opinion 
is that “a return of less than 4% is obviously inadequate to main¬ 
tain the Company in a sound financial position.” 20 Commission ex¬ 
pertise alone cannot support so pivotal an assumption. Failure to 
subject this issue to inquiry at the hearing and the consequent in¬ 
adequacy of the record and the findings render the Commission’s 
conclusion that the rates are “reasonable, just, and nan-discrimina¬ 
tory” devoid of substance and wholly ineffective for its purpose. 21 
Without any evidence on this essential issue, there is no basis for ap¬ 
plication of any standard and the judicial review authorized by the 
statute becomes a formal but futile gesture. 

Although the Commission’s opinion makes no attempt to explain 
this fatal deficiency in the record, a review of the transcript indicates 


15 Panhandle Co. v. Federal Power Comm’n, 324 TJ. 8. 635, 649-650 (1945); 
Colorado Interstate Co. v. Federal Power Comm’n, 324 U. 8. at 605; Federal 
Power Comm’n v. Hope Natural Gas Co- 320 TJ. 8. at 603; Brandeis, J v dis¬ 
senting in Southwestern Telephone Co. V. Public Service Comm’n, 262 U. 8. at 
290-291 (“The compensation which the Constitution guarantees an opportunity 
to earn is the reasonable cost of conducting the business. Cost includes not 
only operating expenses, but also capital charges. Capital charges cover the allow¬ 
ance, by way of interest, for the use of the capital, whatever the nature of the 
security issued therefor; the allowance for risk incurred; and enough more to 
attract capital.”); Blue-field Co. v. Public Service Comm’n, 262 IT. 8. 679, 692- 
693 (1923) (“A rate of return may be reasonable at one time and become too 
high or too low by changes affecting opportunities for investment, the money 
market and business conditions generally.”); DrisooU v. Edison Co., 307 U. 8. 
104, 119-120 (1939) (“* * * each utility presents an individual problem. * * • 
In this instance, the utility operates in a stable community, accustomed to the 
use of electricity and close to the capital markets, with funds readily available 
for secure investment. Long operation and adequate records make forecasts of 
net operating revenues fairly certain.”). 

i ®Federal Power Comm’n v. Hope Natural Gas Co., 320 U. 8. at 603. 

17 Id. at 603-605. 

18 See pp. 8-18 of the Commission’s Order No. 2682 (Nov. 8, 1943). 

1» Colorado Interstate Co. v. Federal Power Comm’n, 324 IT. 8. at 605. 

9® The complete reference to this matter was as follows: 

* * * On the basis of income of $1,194,396.11, developed by the Commission’s 
witness, which, with one exception, was found to be proper, a return of 3.70% 
is indicated. Using the income of $1,106,318 developed by the Company’s 
witness, which for reasons heretofore set forth is understated, a return of 
3.43% is indicated. In either case, a return of less thaw 4% is obviously 
inadequate to m ai n t a i n the Company in a sound financial position, f J. A. 
102-103] 1 

2i See statute and eases cited in note 12, supra. 
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that the Commission may have based its action on one or both of two 
possible grounds: (1) That this was an emergency proceeding which 
relieved the parties from conducting what they refereed to as “a full 
rate hearing ’ ’ in which proof regarding rate of return would con- 
cededly be necessay. While there is no specific statutory provision 
for such an emergency proceeding, we do not undertake to say 
whether or under what circumstances the Commission would be 
warranted in approving rates pursuant to something less than a full 
rate hearing. The fact is that the Commission here based its ultimate 
finding that the rates were ‘"reasonable, just, and non-discrimina- 
tory” upon a theory of rate-making which clearly requires an inquiry 
into rate of return. Moreover, it seems to us that if rates were to be 
granted for emergency purposes in a summary proceeding, provision 
would have to be made for adjustment of subsequent rates, as under 
the sliding scale arrangement, 22 if upon a statutory “full rate 
hearing” it were found that the emergency rates had produced 
either excessive or inadequate returns. (2) That the Commission 
relied upon its finding in some prior proceeding, not specifically 
referred to, that 6% was a proper rate of return. While under 
certain circumstances, reliance on a prior proceeding for this 
purpose might be permissible, such circumstances do not exist 
in this case. There is nothing before us to indicate that per¬ 
tinent local conditions and economic conditions generally have 
remained static during the intervening years. Nor does it appear 
that the risk factor, so important an element in fixing rate 
of return, has remained static. On the contrary, it appears to have 
been materially reduced recently by the change from manufactured 
to natural gas and by the treatment afforded by the Commission to 
abandoned plant and standby plant. 28 Finally, the only relatively 
recent rate proceedings involving this Company 24 dealt with the 
sliding scale arrangement which presented substantially different 
considerations. 


Abandoned Property 

The Commission included within the rate base (upon which the 
Company is entitled to earn a return) the amount of $1,774,666, 
which represents the original cost of the abandoned West Plant less 
that part of the book reserve for depreciation said to be allocable to 
this particular asset. Upon appeal, the District Court “held that the 
valuation sections of the D. C. Code 28 require that only property 
“used and useful in the public service” be included in the rate base 
and that inclusion of an abandoned plant was an error of law. 

22 Provision is made for a sliding scale arrangement in 43 D. C. Code $ 317 
(1940). Such an arrangement was in effect for this Company and for the Potomac 
Electric Power Company for many years. See discussions in Washington, Gat 
Light Co. v. Bynuts, 78 TJ. S. App. D. a 107, 108-109, 137 P. 2d 547, 548-549, 
(1943), aff *d 321 TJ. S. 489, (1944); Potomac Electric Power Co. v. Public 
Utilities Comm’n, 81 TJ. 8. App. D. C. 225, 228-227,158 F. 2d 521, 522-523 (1946), 
cert. den. 331 TJ. S. 816 (1947). It is no longer in effect. 

23 See discussion infra pp. 6-12. 

2* The most recent of these proceedings was in 1943, at which time 5%% was 
found to be a fair rate of return. See Order No. 2682, p. 17. 

* 43 D. C Code $$ 305, 306 (1940). 


7 



This court has held, however, that the valuation sections of the Code 
are not binding upon the Commission in rate proceedings. 98 Thus, the 
composition of the rate base falls within the province of the Commis¬ 
sion under the doctrine of the Hope case. As we interpret that 
decision, the Commission may adopt any method of valuation for 
rate base purposes so long as the end result of the rate order “cannot 
be said to be unjust and unreasonable/ m It has even been intimated 
that a commission may use some method of calculating rates other 
than the traditional one which depends upon the finding of a rate 
base. 98 

With regard to abandoned property, the cases have generally held 
that a utility was not entitled to a return on property which was no 
longer “used and useful” in the public service. Since this doctrine 
originated in cases where the utility challenged rates as confiscatory, 
the supporting rationale was obvious: the company was entitled to 
“just compensation” only for property which was “taken” for the 
public service; it could not expect a return (or compensation) for 
property which could hot and would not be “taken” because it was 
no longer “used and useful” 28 But as reproduction cost became the 
favored method for determining rate base, 80 the “used and useful” 
standard seems to have shifted from its original constitutional basis 
and become identified instead with this particular method of valua¬ 
tion. Under a reproduction cost theory, it would obviously be 
unreasonable to burden the public with rates based upon the cost of 
obsolete and abandoned property which no one would conceivably 
think of reproducing. This changing emphasis is illustrated by the 
statement of the Supreme Court in Los Angeles v. Railroad 
Corrun’n* 1 “Whatever may be said of the propriety of including this 
entire [abandoned] plant in a valuation based on historical cost, in 
the light of prudent investment, we perceive no reason for embracing 
unnecessary facilities in an estimate of cost of reproduction.” 82 With 


26 Potomac Electric Power Co. v. Public Utilities Comm’*, 81 XT. 8. App. D. C. at 
228-229 and 232, 158 P. 2d at 524-525 and 528. 

27 320 XT. S. at 602. See out discussion supra pp. 3-4. 

28 Colorado Interstate Co. v. Federal Power Comm’a, 324 XT. 8. at 601, 610. 

20 The doctrine seems to have arisen in Smyth v. Ames, 169 XL 8. 466, 546 
(1898), where the Court made the “fair value of the p r op erty being used by 
[the utility] for the convenience of the public” the basis for determining reason¬ 
ableness of rates. It was subsequently referred to as the governing standard in 
8an Diego Land Co. v. National City, 174 XT. 8. 739, 757’ (1899) ; San Diego Land 
4- Town Co. v. Jasper, 189 XT. 8. 439, 442 (1903) ; The Minnesota Sate Cases, 230 
XJ. 8. 352, 434 (1913); Board of Comm'rs v. New Tort TeL Co~, 271 IT. 8. 23, 
31 (1926). But ef. Pacific Gas Co. v. San Francisco, 265 IT 8. 403, 415-416 
(1924)4 

so See concurring opinion in the Natural Gas Pipeline case, 315 XT. 8. at 605-606. 

si 289 XT. 8. 287 (1933). 

» Id. at 311. See United Gas Co. v. Texas, 303 U. a 123, 144 (1938); Himes 
v. Pennsylvania Power # Light Co. 16 P. U. B. (N. a) 65, 83-85 (Pa. P. a CL, 
1936). Note also the Supreme Court’s statement in Martet Street S. Co. v. Sail- 
road Comm’n, 324 XT. 8. 548, 567 (1945): 

Without analyzing rate cases in detail, it may be safely generalized that the 
due process clause never has been held by this Court to require a commission 
to fix rates on the present reproduction value of something no one would 
presently want to reproduce, or on the histories! valuation of a p roperty whose 





the abandonment of the eminent domain analogy in the Hope ease 
and the adoption of the view that rate-making is but one species of 
price-fixing which, like other action pursuant to the police power, 
may validly “reduce the value of the property being regulated.” 83 
the constitutional basis for “used and useful” was swept away. 

Here, the Commission adopted the prudent investment theory of 
rate base valuation rather than the reproduction cost method. 
Appraisal of the former theory reveals that the “used and useful” 
standard is no necessary part of it. Primary emphasis is now being 
placed not on “specific property, tangible and intangible,” but on 
capital prudently invested and embarked on an enterprise in the 
public service. 84 Under the view taken by the Commission, the theory 
contemplates that rates will enable the investor to maintain his 
original prudent investment intact until it is recovered through 
annnfll charges to depreciation expense, which are reflected in a 
reserve for depreciation. 85 If a unit of property resulting from pru¬ 
dent investment becomes obsolete before it has been recovered in full 
by the investor (either through annual depreciation charges or 
through returns sufficient to compensate for such inadequacy), 38 
it is not necessarily erroneous as a matter of law for the 
Commission to include it in the rate base until such recovery has 
occurred. Such a course may be necessary in order to assure 
efficiency and progress in the art and the continued attraction of 
capital to the enterprise. 

But inclusion in the' rate base must meet the test of justness 
and reasonableness to the consumer as well as to the investor. As 
we have indicated, the rate of return to which the investor is entitled 
is measured in part by the risks of the business as compared with 
those of comparable enterprises. 87 It thus becomes relevant to deter¬ 
mine whether or not investors have, during the useful life of this 
property, been compensated for assuming the risk that it would 
become inadequate or obsolete before the investment in it was entirely 

history and current financial statements showed the value no longer to exist, 
or on an investment after it has vanished, even if once prudently made, or to 
maintain {he credit of a concern whose securities already are impaired. The 
due process clause has been applied to prevent gover n mental destruction of 
existing economic values. [Emphasis supplied.] 

as 320 U. A at 601. 

84 Brandos, .J., ant ing in Southwestern TeL Co. T. Public Service Comm'*, 
282 U. a at 290. 

35 Brandoa. J., dissenting in United RaUtoayt V. West, 280 U. a 234, 279 
(1930), and in Pacific Got Co. v. San Froncitco, 285 XL a 403, 424-425 (1924). 
For discussion of depredation, see Lindkeimer V. Illinois TeL Co., 292 U. a 151, 
167 et teq. (1934) (‘‘Broadly speakmg, depredation iatbeloas, not restored by cur¬ 
rent maintenance, which is due to all the factors causing the ultimate ret ir e m ent 
of-the p roper ty . These factors embrace wear and tear, decay, inadequacy, and 
obsolescence. * * # In determining reasonable rates for supplying public service, 
it is proper to include in the operating expenses, that is, in the cost of producing 
the service, an allowance for consumption of capital_in order to the 

integrity of the investment in the service rendered. The amount Tiornsssiy to be 
provided annually for this purpose is the subject of estimate and comp utation .” 
jTd. at 187]); Knoxville V. Water Cbu, 212 U. 8. 1,13 et teq. (1909); ‘Wisconsin 
Phblie Service Commission, Depreciation, A Review of Legal and Accounting 
Problemt (1933); Freeman, Public Utility Depreciation, 32 Com. L. Q. 4 (1948). 

**8ee discussion infra pp. 10-11 and note 89. 


*7 See 


dted in note 15 
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recovered.* 8 Such compensation may have been made either through 
inclusion of obsolescence (1) as one of the elements used in calcu¬ 
lating depreciation expense, or (2) as a risk considered in fixing the 
permissible rate of return. 89 If, in the past, the risk of obsolescence 
was provided for in either of these two ways, then the abandoned 
property should not be included in the rate base today. If it were, 
then the investor would be paid for the occurrence of the very eventu¬ 
ality the risk of which he had been consciously carrying and for 
which he had already been paid. The effect upon the consumer would 
be the same as if an insured person were required to assume the loss 
against which he believed himself protected by payment of premiums. 
The result would clearly violate the consumer interest against 
“exorbitant” rates. 

It is not for us to say, in the present state of the record, whether 
or not the risk of obsolescence, in the sense we use the phrase, was 
borne by the investor in the past and whether he was compensated 
for it. That is an inquiry which must be made in the first instance 
by the Commission. It seems likely, however, in view of the prev¬ 
alence in the past of the doctrine that abandoned property would not 
be included in the rate base (regardless of whether depreciation 
accruals had resulted in complete recovery to the investor), that 
investors have been compensated for the risk of obsolescence. 

Briefly, then, our view is that the Commission may depart from 
the “used and useful” standard if it takes into account the extent 
to which the risk that this particular plant would become obsolete 
was borne by investors in the past and the extent to which they were 

88 Brandeis, J., dissenting in Pacific Oat Co. v. San Francisco, 265 IT. S. at 419 
('‘Whether a return of 7 per cent is the proper teat of a compensatory rate moat, 
obviously, depend in part upon whether the return includes any of the risk of 
obsolescence.”). One writer has observed that “Since one of the major ‘risks’ 
of utilities is functional depredation [or obsolescence], and compensation for risk 
is one of the recognized components of a fair return, if allowance is made for 
this ‘risk* as part of a rate of return and also as a depreciation expense, the 
consumer is twice charged. # * • a public utility, to the extent that it is 
permitted a functional depreciation, has relieved itself of a major risk and a lower 
rate of return should accordingly be allowed.” Freeman, supra note 35, at 9*10. 
The same writer describes obsolescence or functional depredation aa “one of the 
major risks of business” and refers to an estimate by a leading writer on the 
subject that “utility retirement [is] 80 per cent functional” Id. at 9. 

ss Freeman, supra note 35, at 9, points out that it was at one time customary 
for utilities to ignore estimates of obsolescence in determining the extent of annual 
charges to depredation expense. If that was the practice here in the District 
of Columbia, it seems likely that during such period as the practice prevailed, 
the investor was compensated for assmning the risk.of obsolescence by being 
awarded a higher rate of return on his investment. If, subsequently, estimates of 
obsolescence were included in calculating depredation expense (and hence pro¬ 
vided for in advance), the risk of obsolescence may have been to that extent 
eliminated as a risk of the business and may no longer have been reflected in 
the rate of return. But even if obsolescence was ultimately taken into account 
as indicated, there remained another risk, which would also appear to have been 
a proper element in calculating rate of return: the risk that at the time of re¬ 
tirement of obsolete property, the reserve for depredation established by the 
annual charges to depreciation expense would be inadequate (because of errors 
in estimates of service-life, etc.) to cover so large an amount. This WA 
was accentuated by the prevalence of the “used and useful” standard which 
made abandonment the cut-off point after which obsolete property could no Ionizer 
be included in the rate-base. 


10 



compensated for it. So far as the future is concerned, elimination 
of the risk of obsolescence will require that the rate of return allowed 
the Company be lower than one which compensates for such risk. 
Rate payers cannot be required both to carry this risk and to pay 
the Company for carrying it. Although we think the Hope doctrine 
precludes us from forbidding the Commission to include abandoned 
property in the rate base, we are convinced that protection of the 
consumer interest requires that such treatment of abandoned property 
be offset in the rate of return. 

Depreciation 

Even if the Commission ultimately concludes that the unrecovered 
value of the abandoned property may be included in the rate base, 
there is some question as to what that amount should be. Appellee 
challenged the Commission’s deduction from the value of the aban¬ 
doned plant of an allocable portion of the book reserve for depre¬ 
ciation rather than of the larger actual depreciation as measured by 
the straight-line method and represented by the reserve requirement . 40 

The Commission based its action upon the conclusion that while 
ordinarily retired property should be written off against the book 
reserve for depreciation, the annual charges to depreciation during 
most of the life of this properly were too low and hence, deduction 
of that amount would leave the reserve dangerously low; that since 
depreciation rates were fixed or approved by the Commission, the * 
Company’s investors should not bear the loss resulting from the 
present inadequacy of the book reserves for this purpose. The Com¬ 
mission’s conclusion depends upon the premise that the inadequate 
charges for depreciation in the past resulted in lower revenues to 
investors than they would otherwise have received; that since such 
lower revenues were suffered, it would be inequitable for investors 
to bear the burden a second time by, for example, charging the un¬ 
depreciated amount to earned surplus . 41 Despite this premise, the 
record contains no evidence as to whether earnings during the life 
of this property sufficiently exceeded the fair rate of return to com¬ 
pensate investors for the inadequate depreciation charges . 43 We 
recognize that the legality of past rates may not be cha l lenged, 

<0 The reserve requirement, i. e., the amount which should be in the reserve . 
for depredation in order to accurately measure the exhaustion of service life 
of the property to date, was determined by the Commission after a study which 
culminated in Order No. 3487, Feb. 3,1949. For a discussion of -the various con¬ 
siderations involved in deduction of book reserve versus deduction of reserve 
requirement, see Lippitt, Met Investment Bate Making—The Deduction for De¬ 
preciation, 62 Harv. L. Her. 1155 (1949); Freeman, supra note 35, at 19-20; 
'Wisconsin Public Service Commission, op. ctt, supra note 35, at 62-67, 147 et seq. 

41 That such a charge to surplus is one method of handling such contingencies 
is indicated by Cook, Abandoned Property and the Bate Base, 17 Aee’ting Rev. 
243, 246 (1942). For a discussion of various factors making different action de¬ 
sirable, see Nash, Anatomy of Depreciation, 173-176 (1947); Graham, Public 
Utility Valuation, 31-32, 38-39 (1934). 

42 in Commissioner Nankin ? s dissent from the 1943 order. Order No. 2682 
(Noy. 8, 1943), there is considerable reference and detail with regard to the 
e a rning s history of this company. See also Judge Edgerton ’■ diseusion of a simi¬ 
lar financial history in Potomac Electric Power Co. v. Public Utilities Comm ’n, 

81 U. a App. D. C. 225, 158 F. 2d 521 (1946). 




and that past excessive earnings belong to the Company just as 
past losses must be borne by it. 43 That is not to say, however, that 
when the Commission purports to act on the equities of the situation, 
and awards higher rates because of past inequities to investors, it 
must not support the factual premise upon which it builds by evi¬ 
dence in the record. “Elaborate calculations which are at war with 
realities are of no avail. ’ ,44 If the factual premise is true, that is, 
if past earnings were not sufficient to compensate investors for 
inadequate depreciation charges, then the Commission may properly 
require the burden to be borne by consumers or to be shared by 
investors and consumers depending upon the circumstances. 

The Standby Plant 

We do not disturb the Commission’s classification of East Plant as 
a standby plant until 1952, the date presently fixed for its retirement. 
Such a determination depends upon estimates best made by those 
most familiar with the situation, i.e., the capacity of the main plant, 
emergency needs, population growth, etc. 

We do think, however, that the Comission’s treatment of East 
Plant for rate base and depreciation purposes is affected by what we 
have said above about the West Plant. Although East Plant is not 
yet completely obsolete (as is West Plant), the conversion to 
natural gas has made its retirement imminent. For that reason, the 
Commission has treated East Plant in an extraordinary fashion, 
separating it from 'the rest of the corporate property for depreciation 
purposes and depreciating it at an accelerated rate, viz., about $500,000 
a year for ten years. Whether or not such a distortion of operating 
revenue deductions: is permissible depends upon the same sort of 
inquiry as was found to be necessary in connection with West Plant 

So far as the amount (i-e., the present depreciated original cost 
of East Plant) which is being subjected to the accelerated depre¬ 
ciation rates is concerned, that is said to reflect inadequate charges 
to depreciation expense in the past. What we have said in this 
regard in connection with West Plant applies here too. 45 And what¬ 
ever the figure adopted by the Commission after assessment of the 
factors we have held to be relevant, there still remains the determi¬ 
nation of whether or not investors have already been compensated 
for the risk that annual depreciation charges would prove inadequate 
at the time of retirement, because of obsolescence. 44 But for the 
extraordinary treatment accorded this property by the Commission, 
East Plant would face exactly the same problem two years from now 
as does West Plant at present. Detection of imminent obsolescence 

before it becomes an actuality does not relieve the Commission of the 

" 

43 United States v. Public Utilities Comm’n, 81 IT. 8. App. D. C. 237, 241-242. 
158 P. 2d 533, 537-538 (1946); Federal Power Comm’n v. Natural Gas Pipeline 
Co., 315 U. 8. 575, 590 (1942); Board of Public Utility Comm’rs v. New Yorli 
Tel. Co., 271 U. 8. 23, 31-32 (1926). 

** Lindheimer v. Illinois BeU TeL Co., 292 U. 8. 151. 164 (1934). 

43 See discussion supra pp. 10-11. 

48 See discussion supra pp. 8-9. 
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obligation to protect consumers from what may be payments for 
things already paid for. 

Conversion Costs 

As an incident of the change-over from manufactured to natural 
gas in 1946-47, it was necessary to adapt all of the customers’ appli¬ 
ances so that they could receive the new fuel. This involved an 
expenditure by the Company of approximately $3,000,000. That 
this would be a proper item of expense currently deductible from 
operating revenues is not disputed here. And since such a large 
deduction within so short a period would unduly distort the revenue 
requirements of the Company, it was reasonable to treat the matter 
as one of deferred expense allocable over a period of future years. 
We cannot say that the period of ten years adopted by the Com¬ 
mission for that purpose is improper or unsupported by the record. 

Appellee, however, challenges the Commission action allowing the 
unamortized portion of the conversion costs to be included in the rate 
base and a return allowed thereon. In addition to arguing that this 
expenditure represents a prudent investment, the Company seeks to 
justify such treatment by contending that if it had not converted to 
natural gas, about $8,000,000—reflecting capital for construction of 
needed additional manufactured gas facilities—would have had to 
be added to the rate base. It concluded that by choosing the 
less-expensive alternative, there was a substantial benefit to the 
consumer. It seems glaringly apparent to us, however, that the other 
alternative would have been grossly uneconomic and would have 
entailed considerable risk for the investor. For without the substitu¬ 
tion of the less-costly and more efficient natural gas for manufactured 
gas, the probability of successful competition with electric power 
and other fuels would have been greatly diminished. As a matter 
of fact, the position of the investor has not only been greatly im¬ 
proved with respect to the future but the change-over has served to 
shore the foundation of his investment. Obviously, the conversion 
resulted in benefits to the investor as well as to the consumer. 

But, consistent with the doctrine enunciated by the Supreme Court 
with respect to the scope of our review, 47 we are of the opinion that 
it is for the Commission to determine whether or not this extraordi¬ 
nary expenditure, even though not reflected in tangible property 
additions to the Company’s plant, should be considered a prudent 
investment includible in the rate base. 48 In our view, such matters 
may no longer be determined as a matter of law but must depend 
upon the Commission’s appraisal of how the interests of investor and 
consumer ought best to be balanced. 

47 See pp. 3-4, supra. 

48 “The thing devoted by the investor to the public use is not specific property, 
tangible and intangible, but capital embarked in the enterprise." Brandeis, J., 
dissenting in Southwestern Tel. Co. v. Public Service Comm ’n, 262 IT. S. at 290; 

“If a new device is adopted which involves additional investment (to buy a 
new plant or a patent right) the company's investment, on which the return 
must be paid, is increased by that amount. If the new device does not 
involve new investment, but the innovation involves increased current pay¬ 
ments (like royalties for use of a process) the additional disbursement is 
borne by the community as an operating expense." Brandeis, J., dissenting in 
Pacific Gas Co. v. Sou Francisco, 265 U. 8. at 425. 
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Bate Base 

Since the District Court order setting aside the rate increase is 
being affirmed on other grounds, there is no need to discuss whether 
or not the Commission’s finding as to rate base is adequately sup¬ 
ported by evidence in the record. We do wish to point out, however, 
that an examination of the transcript of record leaves some doubt 
as to whether the basic valuation figure, of which the present rate 
base is said to be a projection, represents original cost, reproduction 
cost, or some other “fair value” figure. Nor is the basic valuation 
order specifically referred to in the Commission’s Findings and 
Opinion. In addition, we cannot find assembled in any one place a 
description of net additions and depletions since the original figure 
was adopted. For example, we are referred to a series of proceed¬ 
ings under the sliding scale and, in effect, are asked to make our own 
calculations. 


We think the Commission should keep in mind its obligation to 
facilitate judicial review of its orders and should assemble a record 
and make findings which cover all the relevant issues. Unless 
the Commission tells us what “formula or formulae” it has chosen 
and makes clear the evidentiary support for its findings under what¬ 
ever formula adopted, we are handicapped in applying even the limited 
judicial review left us by the Hope case. 


Other Problems 

A number of other objections to the Commission’s order were raised 
by appellee in the court below. Among them are the questions whether 
or not the rate schedules ultimately approved discriminate between 
domestic and industrial users, whether the rate increase is illegally 
retroactive, etc. Because of our disposition of the case, we do not 
deem it necessary to consider these problems at this time. 

We hold that the Commission’s order is invalid because of the inade¬ 
quacy of the record and findings with regard to rate of return, 
abandoned property and the standby plant. We do not disturb the 
Commission’s treatment of conversion costs, but with respect to that 
and to rate base, we have raised considerations which should be 
weighed in any further proceedings. 

The order of the District Court is affirmed. The funds resulting 
from the rate increases granted by the Commission, which were or¬ 
dered to be held in a separate fund by this court pending disposition 
of the appeal, will be distributed to rate-payers. 


Affirmed. 
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No. 11,084 

Statement of Questions Presented 

1. Whether the District Court, on remand from this 
Court, erred in refusing to remit the case to the Public 
Utilities Commission where this Court’s opinion pointed 
out deficiencies in evidence and findings, as to which evi¬ 
dence was either already before the Commission or was 
readily available. 

2. Whether after remand the District Court could add, 
as new and additional relief, interest and attorneys’ fees 
and expenses. 

3. Whether the public utilities’ law requires the District 
Court, or the Commission, after vacation of a Commission 
rate-order, to effect a refund to rate payers and to determine 
which rates are in effect. 
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JURISDICTIONAL STATEMENT 

This is an appeal by Washington Gas Light Company 
(the Company) from orders of the United States District 
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Court for the District of Columbia entered after remand 
in the prior appeal: Nos. 10,705 and 10, 706, October Term, 
1950. The orders appealed from were entered by the court 
below on April 30 and May 10, 1951 (App. 14, 22). The 
Company filed a notice of appeal on May 29,1951 (R. 487). 

The proceeding in this Court which was remanded was 
an appeal from a judgment of the court below vacating 
an order of the Public Utilities Commission of the District 
of Columbia (the Commission) which had established new 
gas rates for service in the District of Columbia. The juris¬ 
diction of the District Court to review appeals from final 
i orders of the Commission is provided for by the D.C. Code 
Sec. 43:705. This Court has jurisdiction over appeals from 
judgments of the District Court reviewing orders of the 
Commission, pursuant to that section. Appellate jurisdic¬ 
tion is also vested in this Court by Title 28, UJS. Code , Sec. 
1291. 

STATEMENT OF CASE 
Before Remand: 

On December 21, 1950 this Court rendered its decision 
! in Nos. 10,705 and 10,706 (App. 55) # appeals taken by the 
j Company and the Commission, respectively, from a judg¬ 
ment of the District Court entered June 27, 1950, vacating 
the rate-order of the Commission. The District Court’s 
order had “vacated and set aside” the rate order, and pro- 
i vided that the matter was “returned to the Public Utilities 
Commission of the District of Columbia for appropriate pro¬ 
ceedings and action in accordance with this order.” This 
Court affirmed that order of the District Court, but for 
reasons which differed materially, and held that the Com¬ 
mission’s rate-order was invalid “because of the inadequacy 
of the record and findings with regard to rate of return, 
abandoned property and stand-by plant.” (App. 67.) 


* References to “App.” are to the printed Joint Appendix herein. 
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Petitions for writs of certiorari which dealt with the 
merits of this Court's decision were denied hy the Supreme 
Court of the United States on March 26, 1951 (340 U.S. 
952; 95 L. ed. 453) and on March 29 this Court's mandate 
issued (App. 48). The mandate affirmed the order of the 
District Court entered June 27, 1950, with costs in the 
amount of $404.30, and remanded the proceedings to the 
District Court “for action in accordance with the opinion 
of this court including the entry of appropriate order or 
orders to effect the distribution to rate-payers” of the sums 
collected by the Company as a result of the higher gas rates 
established by the Commission order (App. 48). 

After Remand: 

After remand, the court below refused to return the pro¬ 
ceedings to the Commission and, after taking testimony and 
hearing extensive argument, undertook to carry out the 
mandate by entering the orders dated April 30 and May 
10, 1951. 

The court below was familiar with the mandate but was 
(R. 7, 8, 18)* unwilling that the proceedings be returned 
to the Commission for administration of the refund or for 
any other purpose (R. 35-4CT). While the decision of this 
Court stated that the “funds resulting from the rate in¬ 
creases . . . will be distributed to rate-payers,” neither it 
nor the mandate stated how or when such distribution should 
be made. The tenacity of the court below, in insisting upon 
administering the refund, and the lengthy arguments be¬ 
fore the court below on the mechanics of the refund (See 
Tr. April 2, 4, and 20, 1951) and on the allowance of at¬ 
torneys’ fees (Tr. May 1, 10), forestalled any serious con¬ 
sideration of the necessity of a return of the matter to the 
Commission. - ... 

After extensive arguments over the method of refund and 

* References to “R.” are to the certified Receord herein. 
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awarding of counsel fees, the Company tried again to per¬ 
suade the court below to return the proceedings to the Com¬ 
mission. In its motion filed May 10 (App. 23-28) the Com¬ 
pany asked for a new trial or, in the alternative, a modifica¬ 
tion of the order of April 30 : 

‘‘Including in such order of April 30,1951 a provision 
remanding the proceedings to the Public Utilities Com¬ 
mission of the District of Columbia for appropriate 
proceedings in accordance with the opinion and judg¬ 
ment of the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, dated December 21, 1950;” 
(App. 24, italics added). 

Although the court denied the Company’s motion without 
argument, the subject was again briefly considered, when the 
parties were before the court on a subsequent motion 
of the Company (R. 352, 353). Moreover, whenever the sub¬ 
ject of remand to the Commission was argued, no reasons 
were advanced in opposition to the Temand, except the fear 
of the judge and counsel for the Appellee, that the Commis¬ 
sion might administer the refund in a manner distasteful 
to them (R. 17,18; 35-40). As a result, no consideration was 
given by the court below to the serious differences in reason¬ 
ing between the District Court and this Court, or to the 
basic deficiencies in the Commission action which this Court 
found and which demonstrates the need of further Commis¬ 
sion action. 

On rate of return this Court found the Commission’s 
action to be deficient because of its failure to subject the 
issue to inquiry at the hearings, with a consequent inade¬ 
quacy of the record and findings (App. 59). The decision 
held further, with respect to the Company’s investment in 
abandoned property, that the record was incomplete, in that 
the Commission should have determined whether or not, dur¬ 
ing the useful life of the property in question, investors had 
been compensated for assuming the risk that such property 
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would become inadequate or obsolete before the investment 
was entirely recovered (App. 62; 63). A similar deficiency 
in evidence and findings was noted by this Court in its con¬ 
sideration of the Company’s stand-by plant (App. 65). The 
Commission’s findings and conclusions were accepted with 
respect to (a) the Company’s investment in the cost of 
changing customers 7 appliances to the use of natural gas, 
and (b) determination of rate base, but the Court i ‘raised 
considerations which should be weighed in any further pro¬ 
ceedings.” (App. 67). None of these matters were the sub¬ 
ject of consideration by the District Court after remand, be¬ 
cause of the emphasis in the court below on the two subjects 
of refund and attorneys’ fees, and the court acted without 
remanding the matter to the Commission. 

Scope of Proceedings in Court Below: 

The proceedings before the District Court, after remand, 
were initiated by Appellee’s counsel who filed a petition 
asking the court below to act upon the mandate (App. 1). 
By answers filed by the Company and the Commission, these 
parties moved the court below to return the proceedings to 
the Commission, for action in accordance with this Court’s 
opinion and mandate (App. 6,12). The refusal of the court 
below to return the proceedings to the Commission, and 
the determination of the court to carry out, by itself, the 
other provisions of the mandate resulted in lengthy hear¬ 
ings before the court, consisting of some testimony but 
mostly oral argument, on April 2, 4, 20, May 1, 10, and 24. 

The hearings on April 2 and 4 were devoted to (a) a con¬ 
sideration of alternative methods of making the refund, and 
(b) oral argument on the question of counsel fees. At the 
conclusion of the session on April 4, the court directed coun¬ 
sel for the Company and for the Appellee to consult and 
endeavor to agree upon a form of order, stating plainly 
the principal conclusions which the court wanted the order 





6 


to contain (R. 181-182). On April 20 the parties returned 
to the court with draft copies of an order relating to the 
refund. That day was spent in detailed consideration, in 
open court, of the provisions of the draft of order. Each 
paragraph was argued before the court, with the judge indi¬ 
cating his rulings (R. 194-259). Subsequent thereto, on April 
30, 1951, the order prescribing the detailed steps of the 
refund (App. 14) was signed. 

At the hearing held on May 1, one of Appellee’s attorneys 
submitted a detailed statement of expenses for reimburse¬ 
ment (App. 18). After examination of the statement and 
further argument, the judge declared his intention to award 
fees to counsel for the Appellee in the amount of $55,000 
and reimbursement to Appellee’s attorney of expenses of 
$12,715.48 (R. 320, 322). The hearing on May 10 was held 
for the purpose of considering the draft of order submitted 
by Appellee’s attorney for the allowance of expenses, which 
ended in disagreement between the Appellee and his attor¬ 
neys over the division of the fee awarded. At the conclusion 
of the session, the judge directed the Company not to draw 
the check for $55,000 until a determination was made as to 
the division of the sum and that it should then be paid by 
means of three checks (R. 347). The $55,000 awarded as 
counsel fees has not been paid. The sum of $12,715.48 for 
expenses was paid by the Company over protest when the 
judge denied all of the Company’s motions for relief, includ¬ 
ing a requested supersedeas bond (R. 387). 

On May 10, as hereinbefore stated, the Company filed a 
motion with the court below asking for a new trial, or for 
an order altering or amending the order of the court dated 
April 30, pointing out the refusal of the court to remand 
the proceedings to the Commission, and asking relief from 
the provisions of the order of April 30 requiring the Com¬ 
pany (a) to pay interest on the refunds, and (b) to make 
payment of the refunds by check (App. 23). No oral argu- 
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ment was Heard on the motion which was denied on May 16 
(App. 28, 35). 

As the order of May 10 conflicted with the order of April 
30, the Company believed it necessary and proper to bring 
the conflict to the attention of the court below. That was 
done on May 21 when the Company filed a motion for an 
order altering or amending the orders of April 30 and May 
10, 1951 (App. 35). In its motion the Company pointed 
out the conflict between the two orders and asked the court 
to remove the conflict. Alternative methods of resolving the 
conflict were suggested by the Company in its memorandum 
of points and authorities (App. 37). The court heard argu¬ 
ment on the Company’s motion on May 24 and denied the 
motion. Counsel for the Company asked for the privilege 
of a supersedeas bond, but the court refused (R. 386). 

What the Orders Provided: 

The orders of April 30 and May 10 are printed in the 
Joint Appendix at pages 14 and 22 respectively. On the 
second day of argument. (April 4) the judge said that any 
order 11 either allowing fees or refusing fees” would be a 
separate order so as to expedite the distribution of funds 
in the event of an appeal (R. 35). Accordingly, the order 
of April 30 contains the court’s rulings on all matters other 
than fees, which were awarded by the order of May 10. 

Following the preliminary recital, the order of April 30 
contains eight numbered sections of directions relating to 
rates and the refund. Over objections and arguments to 
the contrary (App. 9, 10; R. 221-223), the court included 
the first section which (a) vacates for a second time, the 
rate-order of the Commission and (b) prescribes the rates 
which were to be in effect on and after April 1, 1951. 

Section 2 of the order required a report of the money 
held for refund. If the court below had jurisdiction over 


the administration of the refund, there is no objection to 
the report requirement. 

The section numbered 3 of the order prescribes the 
mechanics of the refund. It is essentially the plan proposed 
by the Company at the hearing before the court below on 
April 4, but the court added several requirements over the 
Company’s objections. The most serious of these are (1) 
interest at 5% per annum; (2) refunds to be made by check 
instead of crediting customers’ accounts where possible; 
(3) refund checks to be mailed beginning September 1,1951. 

Section 4 of the order requires follow-up reports, which 
the Company respectfully believes can be more readily 
administered by the Commission rather than the court. 
Section 5 represents an unnecessary expense—that of exten¬ 
sive publication of a notice of the refund. Sections 6, 7, and 
8 are not necessarily burdensome or arbitrary, but are un¬ 
necessary in view of the complete regulation of the Com¬ 
pany’s affairs by the Commission. 

The order of May 10 provides for the payment of fees 
and expenses, clearly stating that they are to be paid out of 
the funds impounded in the Company’s possession which 
the April 30 order provides shall be returned to the eligible 
consumers of gas (App. 22). . 

* r . ^ ^ i.! * # t >*“ 

STATUTES INVOLVED 

The statutory provisions involved are those which provide 
for appeals from final orders of the Commission. They were 
enacted as Public Law No. 349 of the 74th Congress, ap¬ 
proved August 27, 1935; they comprise Sections 43:704 to 
43:710 of the D.C. Code. The pertinent parts of such stat¬ 
utes are printed in the Addendum to this brief. 

STATEMENT OF POINTS 

1. The District Court erred in failing to enter an appro¬ 
priate order or orders remanding the proceedings to the 
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Commission (a) for action in accordance with this Court’s 
opinion of December 21,1950, and (b) to effect the distribu¬ 
tion to rate-payers of the money to be refunded. 

2. The District Court erred in requiring the Company to 
pay interest on the amounts to be refunded to rate-payers, 
and in ordering the Company to pay, out of the moneys to 
be refunded to rate-payers, fees to attorneys for the Appel¬ 
lee and expenses for one of Appellee’s attorneys. 

3. The District Court erred in entering an order which 
purported to state which gas rates were to be in effect during 
a period in the future and which prescribed the terms of 

the refund, retaining the administration thereof in the 

• v » 

District Court. 

SUMMARY OF ARGUMENT 
I 

This Court in its prior opinion herein held that the Com¬ 
mission’s hearings were incomplete and pointed out defi¬ 
ciencies in basic theory and resulting deficiencies in evidence 
and findings. The opinion shows on its face that evidence 
to repair these defects is in existence; indeed in great part 
such evidence is already before the Commission. 

Under these circumstances it was error for the Court 
below not to remand the case to the Commission for further 
proceedings. The Public Utility Act, D.C. Code Sec. 43:705, 
as its legislative history shows, expressly contemplates such 
further proceedings for new evidence and findings. Pinal 
judgment by the court is to occur only at the “conclusion” 
of such extended hearings. The end-result, an increased or 
decreased rate, would not be a “retroactive” rate, for this 
would render the remand provisions of Sec. 43:705 mean¬ 
ingless. Under U S. v. N.Y. Central R. Co., 279 U.S. 73, 
78-9, a retroactive rate in the prohibited sense is one which 
antedates the Company’s application for the rate. A read- 
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ing of these provisions shows the functions of the Commis¬ 
sion and the courts are meshed together; the present is not 
the traditional suit to enjoin confiscatory rates where the 
hiatus between court and commission precludes remand. 

The rule that appeals in equity are heard de novo , and the 
appellate court has the right to make final disposition of 
the case, does not apply to a statutory review such as the 
present. It applies only where the evidence has been fully 
developed and the findings of fact below are complete. It 
has no application to a case where Congress entrusts the 
matter to Commission expertise and where the Commission 
has adopted the wrong theory and as a result has imper¬ 
fectly developed the facts and made improper findings. This 
Court recently said in U.S. v. Morow , (U.S. App. D.C.) 
182 F 2d. 986, 989, that findings of facts are for the trier of 
facts. As the Supreme Court said in Maggio v. Zeitz , 333 
TJ.S. 56, 77 “when such a misapprehension of the law has 
led both courts below to adjudicate rights without consider¬ 
ing essential facts in the light of the controlling law, this 
court will vacate the judgments and remand the case to the 
District Court for further proceedings.” It is only where 
the record is complete as to the facts and the trier has dealt 
with them that remand may be by-passed. In the present 
case a refusal to remand would be a deprivation of Due 
Process: the Company has never had its day in court. 
Congress intended the Commission to hear an application 
for a change in rates in accordance with law, not in violation 
of it. In Saunders v. Shaw , 244 U.S. 317, 320 the Supreme 
Court squarely held that where a case was tried on one 
theory and reversed on another (which is the present case) 
it was a deprivation of Due Process for the appellate court 
to enter judgment without giving the losing party an oppor¬ 
tunity to present his evidence. 

In cases such as the present a second appeal is the proper 
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remedy and the failure to remand is open for review. As 
held in Saunders v. Shaw, supra the litigant “was not bound 
to contemplate a decision of the case before his evidence 
was heard and therefore not bound to ask a ruling or take 
other precautions in advance.’’ (Op. p. 320.) In any event, 
a recent amendment to the Judicial Code, 28 U.S.C . Sec. 452 
abolishes the doctrine of loss of judicial power by lapse of 
the time, and so this Court has at present ample corrective 
powers. 

n 

The order appealed from, entered June 27,1950, contained 
no provision for interest, and attorneys’ fees and expenses. 
In weighing whether to appeal from it the Company was 
entitled to consider them out of the case, relying on the 
usual rule that after appeal, on remand, the lower court 
can give no further or different relief beyond what the 
appellate court has authorized. This Court not only did 
not authorize interest and attorneys’ fees, but by its order 
of January 23, 1951 expressly denied them. A long line of 
Supreme Court cases support the above rule. A seeming 
exception, Sprague v. Ticonic Bank, 307 U.S. 161,168, is not 
so in fact as the matter of fees had never been before the 
appellate court hence its mandate did not cover the matter. 

Also the Commission not the Company fixed the higher 
rates; the retrospective assessment of interest simply penal¬ 
izes the Company for resort to its own government. A more 
dubious moral approach can hardly be imagined. 

This Court in U.S. v. United Drill & Tool Corp., 183 F. 2d 
998 held that in the absence of statute (there is none here) 
allowance of interest was governed by equitable considera¬ 
tions, on the theory that a debt is due at a particular time 
and the creditor is entitled to interest for delay in payment. 
Such theories are far afield from the present case, wherein 
interest is a dear penalty, exacted in violation of this 
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Court’s holding in U.S. v. United Drill & Tool Corp., supra. 

As to expenses and attorneys’ fees, these by court order 
were to come out of the money held for refund to rate¬ 
payers, though another court order requires 100 % disburse¬ 
ment of this fund to the rate payers. Which order is to pre¬ 
vail? If after remand, interest cannot be allowed, expenses 
and attorneys ’ fees are likewise un-allowable. The Company 
as the temporary custodian of the rate-payers’ funds has 
the right to suggest these considerations to this Court and 
to suggest too that Congress may not have intended the 
courts to offer incentives, by way of large contingent fees, 
to lawyers who might wish to work on suits assailing Com¬ 
mission orders. The rule that where a suit is brought to 
create a fund, the creator is entitled to fees and expenses 
has no application herein; the present suit was brought to 
annul a rate; this Court created the fund by its impounding 
order of July 5, 1950. 

m 

The court below invaded the Commission’s province in 
failing to remand to the Commission to effect the refund 
in accordance with the precedent in Potomac Electric Power 
Co. v. Public Utilities Commission , 81 App. D.C. 225, 158 
F. 2d. 521. The result has been an unnecessarily cumber¬ 
some and expensive method of refund. 

ARGUMENT 

I 

In View of This Court's Opinion, 

Remand to the Commission Was Obligatory 

A. Scope of Present Point 

This Court’s opinion points out deficiencies in evidence 
and finding by the Commission in respect of (1) fair rate 
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of return; (2) charges for abandoned property; (3) depre¬ 
ciation; (4) charges for the stand-by plant; and (5) the 
rate base generally. This Court held the Commission’s ap¬ 
proach to these various matters was incomplete (App. 67). 
But there is no hint in the decision that the deficiencies in 
question might not be repaired and later adjudicated under 
the rules which this Court prescribed. Evidence is obvi¬ 
ously available on all these points, and as to some of them 
is already in the record. It is our contention, therefore, 
that on remand the District Court should have remitted the 
case to the Commission for further proceedings in accord¬ 
ance with this Court’s opinion. In such proceedings the 
Commission would have power, we contend, to decide the 
merits of the Company’s application for a rate increase in 
accordance with the rules first set forth by this Court. Only 
in this way would the Company be accorded its day in court. 
The Company, which had proved its case and obtained 
higher gas rates had no reason to appeal. Unless there are 
further Commission proceedings, it has obviously been 
deprived, by another’s appeal, of its right to have the Com¬ 
mission pass upon the merits of its application in accordance 
with the applicable rules of law formulated by this Court 
on appeal. 

If it be answered that this Court never intended the case 
to be remanded to the Commission, we respectfully urge 
that it was beyond the power of the Court thus to dispose 
of the case and cut off the Company’s remedy. There was 
no consideration “of the essential facts in the light of the 
controlling law” and further proceedings necessarily were 
indicated. (Maggio v. Zeitz, 333 U.S. 56, 77.) 
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B. Review Provisions of Public Utility Act 

The Public Utility Act of this District, D.C. Code (1940) 
Sec. 43:705 allows an appeal from orders of the Commission 
to the District Court and provides: 

“The said court . . . before whom any such appeal 
shall be heard, may require and direct the Commission 
to receive additional evidence upon any subject related 
to the issues on said appeal concerning which evidence 
was improperly excluded in the hearing before the 
Commission or upon which the record may contain no 
substantial evidence. Upon receipt of such requirement 
and direction the Commission shall receive such evi¬ 
dence and without unreasonable delay shall transmit to 
the said court the findings of fact made thereon by the 
Commission and the conclusions of the Commission 
upon the said facts.” (Italics ours.) 

The Act therefore expressly contemplates further Com¬ 
mission proceedings after District Court action, new or 
additional testimony and findings by the Commission, and 
the return of the entire record to the District Court. The 
Act then continues {D.C. Code Sec. 43:705): 

“Upon the conclusion of its hearing of any such ap¬ 
peal the court shall either dismiss the said appeal and 
affirm the order or decision of the Commission or sus¬ 
tain the appeal and vacate the Commission order or 
decision. ’ ’ (Italics ours.) 

This Court in Poliak v. P.U.C. decided June 1, 1951, No. 
10,777, involving street car radio broadcasts, repudiated the 
claim that its powers were limited to a bare vacation of the 
Commission order. It pointedly remanded the case to the 
Commission for further proceedings. 

The Act plainly meshes the activities of the Court into 
those of the Commission. One was to supplement and assist 
the other. Congress realized that the Commission might 


15 


make mistakes. In that event the Court was to announce the 
right rule, and further action in accordance therewith would 
be taken by the Commission, followed by further report to 
the Court. It was only after this, after, as the Act provides, 
“the conclusion of its hearing’’ which included new Com¬ 
mission proceedings, that final action by the Court, affirming 
or vacating the order, was to be taken. 

It is well known that the review provisions of the 1935 
Act were enacted in the light of Keller v. Potomac Electric 
Power Co., 261 U.S. 428, decided in 1922, at which time the 
Supreme Court of the District of Columbia had power, on 
appeal from Commission orders, to change rates up or down. 
While this raised no difficulty in so far as the trial court was 
concerned (it being partly legislative, as distinguished from 
constitutional in character) it did prevent review by the 
Supreme Court of the United States due to the fact that such 
trial-court rate decisions were administrative as distin¬ 
guished from judicial in character. The 1935 Act removed 
the anomaly of District Court rate-making, and put this 
function back where it belonged, with the Commission. In 
doing so, however, it was careful to preserve as broad review 
as theretofore by providing for further Commission pro¬ 
ceedings before final court action. It confined testimony 
taking to the Commission (House Report No. 665, 74th 
Congr., 1st Sess. p. 3, 5). 

The legislative history of Section 43:705 confirms this 
viewpoint. House Report No. 665,74th Congress, 1st Session, 
page 3 states: 

“An essential feature is the elimination of the pre¬ 
sentation of new evidence before the court. However, the 
court may direct the Commission to receive additional 
evidence in the event that pertinent matter was improp¬ 
erly excluded by the Commission or in the absence of 
substantial evidence upon any relevant point. Full jur¬ 
isdiction is preserved in the court to either affirm or 
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vacate the Commission’s order and the court is required 
by this section, as amended, to set forth in full the 
reasons for its action so that the litigants may adopt 
remedial measures .” (Italics ours.) 

The Report incorporates a letter from the Commissioners 
of the District of Columbia which states: 

“In the attached draft it is proposed to.change the 
nature of these appeals so as to make them judicial 
reviews, the court sitting as a constitutional court. Upon 
an appeal from an order of the Commission the court 
would consider the record made before the Commission. 
It could by order then require the Commission to receive 
evidence excluded at the original hearings, or evidence 
upon points not covered in the original findings. Hcuving 
thus caused the Commission to complete the record and 
the findings of fact , the court could then examine such 
findings to determine whether they be supported by sub¬ 
stantial evidence, whether they be arbitrary, or whether 
they be capricious. If, in the judgment of the court, 
the findings be supported by substantial evidence and 
be not arbitrary or capricious, the findings of the Com¬ 
mission would be deemed conclusive. The court would 
then consider all questions of law, including, of course, 1 
constitutional questions such as confiscation. It would 
then either affirm or reverse the order of the Commis¬ 
sion. The language in paragraph 66 as it is proposed 
in the attached draft, is lifted verbatim from the lan¬ 
guage in the Radio Act, which has been before the 
Supreme Court of the United States ( Federal Radio 
Commission v. Nelson, 289 U.S. 266). 

“The purposes of the proposed bill are twofold: 

(1) To strengthen the arm of the Public Utilities Com¬ 
mission in dealing with the public-utility matters; and 

(2) to eliminate the excessive delays caused by the pres¬ 
ent system of retrying in the courts every appealed 
case. ,, (Italics ours.) 
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See also Hearings on HR 3462, which became the present 
Act, at pages 85, 86, 97, and 98. 

We think it inescapable that the Act thus contemplates 
(1) initial Commission action, (2) District Court review, 
(3) further Commission action, (4) further District Court 
review, and (5) final judgment affirming or vacating the 
Co mmi ssion order. Thereafter the Act provides for appeal 
to this Court and possible Supreme Court review ( D.C . Code 
Sec. 43:705). 

There is nothing novel in the above program. The Federal 
Power Act, 16 U.S.C., Sec. 825 L (b) and the Natural Gas 
Act, 15 U.S.C., Sec. 717 r (b) have ample provisions for ad¬ 
ducing additional evidence. This Court in its prior opinion 
in the present case (App. 57) has held the Commission 
has “the same broad authority’’ as the Federal Power Com¬ 
mission under the Natural Gas Act. 

C. Remand Was the Only Proper Disposition of the 
Case 

If under the statute District Court review contemplates 
remand for further Commission proceedings where neces¬ 
sary, review by this Court carries like implications. The 
power of this Court to grant relief on appeal is obviously 
measured by the same power of the court below. This 
Court’s powers on appeal are now governed by 28 U.S.C. 
Sec. 2106 which provides: 

Sec. 2106 Determination 

The Supreme Court or any other court of appellate 
jurisdiction may affirm, modify, vacate, set aside or 
reverse any judgment, decree, or order of a court law¬ 
fully brought before it for review, and may remand the 
cause and direct the entry of such appropriate judg¬ 
ment, decree, or order, or require such further proceed¬ 
ings to be had as may be just under the circumstances. ’ ’ 
(Italics ours.) 
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It is well known that traditional distinctions between re¬ 
view of jury cases at law and suits in equity underlie Sec. 
2106 above quoted. In suits at law the Seventh Amendment 
requires on a reversal a new trial ( Aetna Ins. Co. v. 
Kennedy, 301 U.S. 389, 394; cf. 12 Cycl. Fed. Proc. 2nd Ed. 
Sec. 6312. p. 488 et seq.) unless under the law established 
on appeal there is nothing to retry ( Forged Steel Wheel Co. 
v. Lewellyn, 251 U.S. 511) or under Rule 50 of the Federal 
Rules of Civil Procedure right to enter judgment was re¬ 
served ( Montgomery Ward Co. v. Duncan 311 U.S. 243) or 
a jury being waived, the facts are fully developed and find¬ 
ings under Rule 52 (a) afford the basis for a just final judg¬ 
ment {12 Cylc. Fed. Proc. 2nd Ed. Sec. 6313). For present 
day tendencies at law see Cone v. W. Va. Paper Co., 330 U.S. 
212, 215-217; Globe Liquor Co. v. San Roman, 332 U.S. 571, 
573-4, and Stewart v. So. Rwy. Co., 315 U.S. 283,286 wherein 
the Supreme Court paid considerable deference to the fact 
trier’s role. In equity the rule is stated: 

“The long standing rule has been that appeals in 
equity are heard de novo, and the appellate court is 
bound to decide its case, so far as it is in condition to be 
decided, and to render or order such decrees as under 
all the circumstances may be proper. It will where 
possible dispose of the case finally, without remanding 
it. Where the record before the appellate court is com¬ 
plete it may make final disposition of the case instead 
of remanding it for further hearing. If it appears that 
injustice may be done by proceedings to a final decree 
upon the record, it may, of course, forbear a determina¬ 
tion of the merits and remand the. cause for further 
proceedings or further proof.” {12 Cycl. Fed. Proc. 
2nd Ed. Sec. 6313, p. 502; Italics ours.) 

The same work states as to remand for further evidence: 

“This course will be followed where wider the appli¬ 
cation of pertinent principles of law the facts found 
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do not determine the case or support the judgment, or 
enable the court to direct what judgment shall be en¬ 
tered, or where the trial court fails to find on some 
material issue or question in the case, for the reviewing 
court has no authority to correct or make findings of 
fact” (12 Cycl. Fed. Proc. 2nd Ed. Sec. 6313, p. 504; 
Italics ours.) 

In the present case, the very essence of this Court’s opin¬ 
ion was that there were deficiencies in evidence before the 
Commission (1) as to fair rate of return (App. 58-60); 
(2) as to who carried the risk of abandoned property (App. 
60-64); (3) as to whether past earnings beyond a fair rate 
of return did not offset inadequate depreciation of later 
abandoned property (App. 64-65); (4) as to proper charges 
for the East (standby) Plant (App. 65) and (5) as to the 
rate base generally and the duty of the Commission to 
“assemble a record and make findings which cover all the 
relevant issues” (App. 67). The present is not a case where 
an eye-witness to the accident is missing or where the 
ancient deed has been destroyed, where in brief there is no 
reason to believe any different or better evidence can be 
produced at the second trial than at the first. This case 
rests upon figures solidly imbedded in account books already 
in evidence, facts which this Court’s opinion shows on its 
face are readily procurable. 

The tendency of recent Supreme Court cases is more and 
more toward remand to the administrative board for further 
proceedings, a policy followed by this Court as recently as 
in American Broadcasting Co. v. Federal Communications 
Com., decided July 19, 1951, Nos. 10,496 and 10,570, a far 
more doubtful case than the present.* (See Corm. Light and 
Power Co. v. Fed. Power Com., 324 U.S. 515, 534; Howard 

•The Federal Communications Act, 47 U.S.C. Sec. 402 (e), expressly 
requires further Commission proceedings. It requires on reversal, that the 
case be remanded to the Commission “to carry out the judgment of the 
court.” 



20 


Hall Co. v. U.S., 315 U.S. 495, 501; Addison v. Holly Hill 
Fruit Products Co ., 322 U.S. 607, 619; cf. I.C.C. v. Railway 
Labor Assoc., 315 U.S. 373, 375, 380; Ford Motor Co. v. 
N.L.R.B. , 305 U.S. 364, 373; Atlantic Coast Line v. Florida, 
295 U.S. 301,311; cf. Maggio v. 333 U.S. 56, 77; PfceZps 
Co. v. U.S., 313 U.S. 177, 197; S.E.C. v. Chenery Co., 
318 U.S. 80, 95; F.C.C. v. PottsvUle Broadcasting Co., 309 
U.S. 134, 139-141.) 

In Connecticut Light & P. Co. v. F.P.C., 324 U.S. 515, 534, 
the Supreme Court reversed the decision of the Court of 
Appeals affirming the order of the Commission that the 
appellant power company submit to the jurisdiction of the 
Federal Power Commission. The Federal Power Commis¬ 
sion applied the wrong law, and there was doubtful substan¬ 
tial evidence to support their order if they had supplied 
the correct law. The Supreme Court reversed and remanded 
to the Commission for further proceedings. “It is not for 
us to make an original appraisal of the facts . . .” (Op. 
534.) 

In Howard Hall Co. v. U.S., 315 U.S. 495 ; 86 L. Ed. 986, 
the Supreme Court found the Commission acted under an 
erroneous view of the law and stated: 

“Since the influence of that view seems to have per¬ 
meated the findings, we conclude that here, as in United 
States v. Carolina Freight Carriers Corp. supra, the 
case should be remanded to the Commission so that the 
basic or essential findings required under the rule of 
Florida v. United States, 282 US 194, 215, 75 L ed 291, 
304, 51 S Ct 119, may be made.” 

See also remarks of Brandeis J. re remand in Addison v. 
Holly Hill Fruits Products, 322 U.S. 607, 619-623. 

In I.C.C. v. Railway Labor Asso., 315 U.S. 373, 375, 380 
the United States Supreme Court affirmed an order below 
which invalidated an order of Commission decided on erro- 
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neons principles of law and sent the case back to Commission 
to proceed on correct principles of law and to take new 
evidence. 

The general rule has been stated (42 Am. Jur., Pub. Adm. 
Law, Section 248, p. 691): 

“If a board or commission has failed to make an 
essential finding and the record on review is insufficient 
to provide the basis for a final determination, the proper 
procedure for the court is to remand the case for fur¬ 
ther proceedings before the board. The same procedure 
is appropriate even where the findings omitted by the 
board might be supplied from examination of the 
record.’’ (Italics ours.) 

In Maggio v. Zeitz, 333 U.S. 56, 77, the Supreme Court 
said plainly: 

“When such a misapprehension of the law has led 
both courts below to adjudicate rights without consid¬ 
ering essential facts in the light of the controlling law, 
this Court will vacate the judgments and remand the 
case to the District Court for further proceedings con¬ 
sistent with the principles laid down in this Court’s 
opinion.” 

See also 42 Amer. Juris.: Public Admin. La/w, Sec. 248, 
p. 690-691; Chicago M. & St. P. R. Co. v. Tompkins, 176 
U.S. 167, 179; U.S. v. Rio Grande lrrig. Co., 184 U.S. 416, 
423-4. In Lincoln Gas Co. v. Lincoln , 223 U.S. 349, 363 a 
rate case involving, like the present, complicated questions 
of depreciation, allowances, etc., the Court concluded a re¬ 
mand was the only just disposition possible. 

This Court in Davis v. Davis, 96 F. 2d 512,514, recognized 
the propriety of a remand “for further proceedings from 
the point where the error was committed. Taft, J. in Felton 
v. Spiro , 78 F 576,581.” In the recent case of U.S. v. Morow, 
182 F 2d. 986, 989 this Court reaffirmed the doctrine that 
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findings of facts are for the trier of facts and remanded 
the case to the trial court. In Schine Theatres Inc. v. U.S., 
334 U.S. 110,121-124 the Supreme Court held that complex 
factors resulting from its decision on the law merited re¬ 
mand for further investigation. In Smith v. III. Bell Tel. Co., 
282 U.S. 133, 161, the Court sent the case baek for further 
evidence and further findings, withholding in the meantime 
distribution of the fund. The right to return of an excess 
rate fixed by a regulatory commission is not an absolute one 
because, as said in Atlantic Coast Line Co. v. Florida , 295 
U.S. 301, 311 , 11 obedience was owing while the order was in 
effect.” ( Cf. D.C. Code 43:701.) 

As the Supreme Court said in Ford Motor Co. v. Labor 
Board, 305 U.S. 364, 373: 

“It is familiar appellate practice to remand causes 
for further proceedings without deciding the merits, 
where justice demands that course in order that some 
defect in the record may he supplied. Such a remand 
may be made to permit further evidence to be taken 
or additional findings to be made on essential points.” 

It is only where the record is complete as to the facts and 
the trier below has dealt with them that remand may be 
by-passed. ( Willing v. Binenstock , 302 U.S. 273, 277; In re 
Schaefer Co., 103 F. (2) 237, 242; U.S. v. Brooklyn Union 
Gas Co., 168 F. (2) 391, 398; cf. Byers Transp. Co. v. U.S., 
48 F. Supp. 550, 553). 

D. Refusal to Remand Is a Deprivation of Due Process 

The right of the Company to apply for a rate increase 
under the statute is a part of procedural due process with¬ 
out which regulation by the Commission would be unconsti¬ 
tutional. It is in no sense a gratuity given at will (U.S. v. 
Cook 257 U.S. 523, 527), as to which no rules apply, or a 
privilege to sue the Government unprotected by the Fifth 
Amendment ( Lynch v. U.S. 292 U.S. 571, 579). It follows 
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that the Company was entitled to have its application de¬ 
termined by the Commission in accordance with applicable 
rules of law. Such rules, as applied to the novel facts herein, 
were first enunciated by this Court on the prior appeal. 
But, thereafter, no further proceedings have been possible. 
It seems clear that under such circumstances the Company 
has been deprived of its rights without Due Process of Law. 
It has never had its day in court. 

In Saunders v. Shaw 244 U.S. 317 the Court held squarely 
that where a case was tried on one theory and reversed on 
another (which is the present case) it was a deprivation of 
Due Process for the appellate court to enter judgment with¬ 
out giving the losing party an opportunity to present his 
evidence. 

In Helis v. Ward 308 U.S. 365, 370 the Supreme Court 
granted certiorari on the basis of Saunders v. Shaw , supra 
believing the appellate court “had decided the merits on 
facts not contained in the record and on a theory which had 
never been tried by the litigants,” but for technical reasons 
was unable to reach the point. (See also Luicher and Moore 
Lumber Co. v. Knight 217 U.S. 257, 267 and Butler Bros. v. 
McColgan 315 U.S. 501, 510.) In Georgia R. & E. Co. v. 
Decatur 295 U.S. 165, 171 where by statute benefits are 
presumed from a paving assessment which were assailed, 
“the refusal of the court to receive or consider any proof 
whatever on the subject amounts to a denial of a hearing 
on that issue, in controversion of the due process clause.” 
The “full hearing” referred to by this Court in Jacobsen v. 
Jacobsen 126 F. 2d 13, 14 was never given herein. The 
“material evidence” referred to in U.S. v. Rio Grande 
Irrig. Co. 184 U.S. 416, 424 was missing, as it was likewise 
missing, to this Court, in Faulks v. Schrider 99 F. 2d. 370, 
373. 

In Underwood v. Commissioner 56 F. 2d. 67, 73 the Court 
held that where a case is tried on the wrong theory and evi- 
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dence to support the right theory is available “it would be 
an abuse of discretion to decline to receive it.” As said in 
Hamilton Gas Co. v. Watters 75 F. 2d. 176, 182: 

“it is well established that an appellate court has 
the power to remand a case to a lower court for further 
proceedings if it has been tried on the wrong theory, or 
the record is not in condition for it to decide the ques¬ 
tion presented with justice to all parties.” 

See also: Columbia Gas & Fuel Co. v. Columbus 55 F. 2d. 
56, 58 and Fifth Third Nat. Bank v. Johnson 219 F. 89, 95; 
Fine frock v. Kenova Mine Car Co. 22 F. 2d. 627. 

We contrast the present case with that of the Illinois Bell 
Telephone Company which went to the Supreme Court four 
times* and was only finally dismissed because the rates 
were never proved invalid, the Supreme Court remarking 
“The Company has had abundant opportunity to establish 
its contentions” ( Lindheimer v. 111 . Bell Tel. Co. 292 U.S. 
151, 175). 

It must be remembered that both this Court and the lower 
court sustained part of the Commission’s action. Both courts 
concurred as to the validity of taking conversion costs into 
consideration thus inferentially sustaining part, at least, 
of the rate increase (App. 66, 67). As to the remainder, it 
seems clear that no full hearing has yet been had before the 
Commission. The present is not the traditional suit, some¬ 
times in a State Court, sometimes in a Federal Court, to 
enjoin a given rate as confiscatory (e.g. Smyth v. Ames 169 
U.S. 466; C. M. & St. P.R. Co. v. Minn. 134 U.S. 418). In 
such cases if the Court finds that the utility has not proved 
its case it can only dismiss. The lack of connection between 
the court and the commission in such instances precludes 
remand for further proceedings. (See Birmingham v. So. 
Bell Tel. Co. 234 Ala. 526, 176 So. 301.) Here however the 


* III Bell Tel Co. v. Slattery, 102 F.2d 68, 60. 
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statute provides for direct review of Commission orders; 
the very statute provides for remand. Where in the course 
of such direct review the Court finds the Commission made 
the wrong approach, and adopted the wrong theory, it seems 
common sense that the Company should have the benefit of 
a further hearing on the right theory. (East Ohio Gas Co. 
v. PJJ.C. 133 Ohio St. 212,12 N.E. 2d. 765). 

An outright dismissal without further proceedings by the 
Commission would produce the anomalous result that while 
both courts have found, in effect, that the rate increase may 
be sustainable in whole or in part depending upon new evi¬ 
dence and the proper consideration of evidence already 
adduced, yet the Company must forever lose every part of 
the rate increase. This amounts to destroying a statutory 
right without the lawful trial the statute contemplates. The 
Company has had no hearing of its - grievances by the Com¬ 
mission in accordance with the blue-print set forth by this 
Court in its opinion of December 21, 1950. Its only hear¬ 
ing has been an illegal one, at least in part, as this Court 
held, and this is not what the statute contemplates. 

Causes of action are property rights within the protec¬ 
tion of the Fifth Amendment. Any material diminution of 
such rights of action is violative of that amendment. (Scvun- 
ders v. Shaw, 244 U.S. 317; Sohn v. Waterson, 17 Wall, 596; 
Edwards v. Kearzey, 96 U.S. 595). We see no difference in 
principle between legislative annullment of a right of action 
already accrued and judicial refusal to accord a hearing. 
In each case there has been a denial of Due Process. Such 
denial need not be by legislation but may be by the courts. 
(Saunders v. Shaw, 244 U.S. 317, 320; Shelley v. Kraemer, 
334 U.S. 1,14-18). 
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E. The Present Appeal Is the Proper Remedy 

The Company felt that this Court’s opinion of December 
21, 1950 and mandate dated March 29, 1951 clearly implied 
that further proceedings would be had before the Public 
Utilities Commission. The Court below however refused, 
on remand, to allow such proceedings. 

After all, this Court affirmed the order of the District 
Court dated June 27, 1950 which itself remanded the case 
to the Public Utilities Commission for further proceedings. 
The District Court orders of April 30 and May 10,1951 have 
thwarted this Court’s affirmance and nullified the District 
Court’s own order of June 27, 1950. There is no power in 
the District Court after affirmance to do other than to put 
the appellate court’s mandate into effect. Sibbald v. U.S., 
12 Pet. 488 and authorities cited in Point II. This Court’s 
mandate adopted its opinion which repudiated Judge Golds- 
borough’s holding that it was unlawful to include abandoned 
property and conversion costs in the rate base. However, 
it affirmed on the ground that while these items were legally 
includible in the rate base, the Commission’s approach was 
faulty in that certain factors were not considered by the 
Commission which might change the allowance. The opinion 
in effect instructed the Commission as to what these factors 
were and how it should deal with them. The opinion clearly 
stated that as to conversion costs the Commission’s find¬ 
ings were correct (App. 66-67). This Court concluded its 
opinion as follows: 

“We hold that the Commission’s order is invalid be¬ 
cause of the inadequacy of the record and findings with 
regard to rate of return, abandoned property and the 
standby plant. We do not disturb the Commission’s 
treatment of conversion costs, but with respect to that 
and to rate base, we have raised considerations which 
should be weighed in any further proceedings. 




27 


“The order of the District Court is affirmed. The 
funds resulting from the rate increases granted by the 
Commission, which were ordered to be held in a sepa¬ 
rate fund by this court pending disposition of the ap¬ 
peal, will be distributed to rate-payers.” (App. 67.) 

Its mandate dated March 29,1951 provided that “this cause 
be, and it is hereby, remanded to the said District Court 
for action in accordance with the opinion herein of this 
date.” (App. 49.) 

This Court’s decision and mandate clearly indicated to 
the Company that it intended the case to be remitted back 
to the Commission for further proceedings to consider de¬ 
ficiencies in evidence and findings and to distribute the fund. 
None of the rate increase was held disallowable upon a 
proper showing and both courts in sustaining conversion 
costs found, in effect, that part of the increase was valid. An 
appellate court which holds there is a lack of evidence to 
sustain part of certain findings below ordinarily remands to 
allow the evidence to be produced; it does not order an out¬ 
right dismissal unless it clearly appears such evidence will 
be unavailable. In the present case this Court’s opinion 
shows not so much a lack of evidence below as the failure 
of the Commission to consider admittedly available evi¬ 
dence according to this Court’s views. A remand to the 
Commission was therefore the logical action. The Public 
Utility Act, D. C. Code 43:705 expressly contemplates such 
a remand to receive additional evidence on any subject 
“upon which the record may contain no substantial evi¬ 
dence.” 

The Company therefore had the right to expect the lower 
court to remand for further proceedings. It was not re¬ 
quired to anticipate action outside the accepted course of 
judicial procedure. (Sawnders v. Shaw, 244 U.S. 317, 320.) 
As said in that case: 
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“The defendant was not bound to contemplate a de¬ 
cision of the case before his evidence was heard and 
therefore not bound to ask a ruling or take other pre¬ 
cautions in advance.” 

In cases where the lower court has refused to follow the 
appellate court’s mandate, or otherwise accord a litigant 
his rights on remand, the proper remedy is a new appeal. 
(12 Cycl. Fed. Proc., Sec. 6398; Morris v. S.E.C., 116 F. 2d. 
896, 898; In re Sanford Fork & Tool Co., 160 U. S. 247, 256.) 

In any event this Court has present and continuing power 
to right the wrong. A recent amendment to the Judicial 
Code (1948) 28 U.S.C. Sec. 452 provides that “The con¬ 
tinued existence or expiration of a term of court in no 
way affects the power of the court to do any act or take any 
proceeding.” 

From whatever angle considered, therefore, we think this 
Court should order a remand. In the event any part of the 
increase originally ordered was subsequently sustained by 
the Commission following the rules set forth in this Court’s 
opinion, it would not be “retroactive” in the prohibited 
sense. After all, the Commission has already granted the 
rate increase by its Order of November 9, 1949. The Com¬ 
pany’s application was filed in July, 1949. When such an 
application is ultimately granted, the rate is in no sense 
retroactive unless it antedates the application. (See dis¬ 
cussion by Mr. Justice Holmes in UJS. v. N. T. Cent. R. Co., 
279 U.S. 73, 78, 79.) Any rate increase ordered herein, after 
remand, would simply be the result of the statutory scheme 
of things as set forth by Congress in the law, D. C. Code, 
Sec. 43:705. The provision of that section authorizing re¬ 
mand for new evidence and findings means for that particu¬ 
lar case, not for some other or future case. If the net out¬ 
come was a so-called “retroactive” rate increase or rate re- 
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duction in the prohibited sense the provision would be mean¬ 
ingless. 

n 

THERE WAS NO POWER IN THE COURT BELOW, 
' AFTER REMAND, TO ALLOW INTEREST 
AND ATTORNEY'S FEES 

A. Interest: Preliminary 

The court below by its order of June 27, 1950, vacated 
the rate increase allowed by the Commission’s order No. 
3600 on November 9,1949. The District Court’s order con¬ 
tained no provision for interest or attorney’s fees. We con¬ 
tend, therefore, that from that time on they were out of the 
case. The order was palpably final on its face; it contained 
no suggestion that any further court proceeding would be 
had. The court ordered the case remanded to the Com¬ 
mission for further proceedings and there is no power in 
the Commission in such proceedings to allow interest or 
attorney’s fees. The Company, therefore, in making up its 
mind whether to appeal to this Court under D.C. Code Sec¬ 
tion 43:705 was entitled to eliminate from consideration 
possible interest and attorney’s fees. No one had even sug¬ 
gested them up to that date. 

It was only after this Court had rendered its opinion 
that attorneys for Appellee for the first time broached the 
matter of interest and attorney’s fees. When brought be¬ 
fore Judge Goldsborough, the suggestion met with judicial 
response. Over the protest of the Company interest at 5% • 
in the approximate amount of $60,000, and attorney’s fees 
and expenses in the amount of $65,715.48 were allowed. 

* It is interesting to note that though this Court in its opinion reproved 
the Commission for adopting 4% as a proper rate of return without 
hearing evidence de novo on the subject, the court below adopted 5% as 
the interest rate without any hearing on it whatsoever. This, too, at a 
time when an easy money market had reduced the loan rate to its 
lowest in history. 
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These allowances were made by Judge Goldsborough in 
spite of the fact that bis attention was invited to this Court’s 
order of January 23, 1951, which denied interest and attor¬ 
ney’s fees. (Addendum hereto p. 47). The history of that 
order is as follows. On December 29, 1950 the Company in 
anticipation of filing a petition for a writ of certiorari ap¬ 
plied to this Court for a stay of the mandate. In answer 
thereto Appellee filed an “answer” which included a motion 
for a modification of this Court’s impounding order of July 
5, 1950. The latter was a separate motion and reads in 
part as follows: 

“On the basis of the facts and matters stated in 
the foregoing answer, the appellee by his counsel hereby 
respectfully moves the Court to modify its impounding 
order heretofore entered on July 5,1950, or to condition 
its order in the event a stay of the mandate is granted, 

• •••••• 

“(2) To subject all of such funds to the payment of 
appropriate interest from November 16, 1949 as com¬ 
pensation to customers for the deprivation of their 
funds for the benefit and convenience of the Company, 
and as compensation for the use by the Company of 
those funds to date. 

• •••••• 

“(4) To make adequate provision for the payment 
of appellee’s costs and expenses, including reasonable 
allowance for attorney’s fees covering services hereto¬ 
fore rendered and yet to be performed on behalf of 
himself and gas consumers generally.” 

The above pleading also, on page 3, paragraph 2, contains 
extensive argument as to why interest should be allowed. 
On page 5-9, paragraph 4, Appellee likewise argues at 
length his right to attorney’s fees, costs, and expenses. 
(Proceedings in 10705, 10706, October Term, 1950.) 
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The Company filed a reply resisting Appellee’s applica¬ 
tion for interest and attorney’s fees. (Proceedings in 10705, 
10706 January Term 1951.) 

This Court on January 23, 1951 granted the stay but de¬ 
nied, per curiam, Appellee’s motion for modification of the 
order of July 5, 1950. (Addendem hereto p. 48.) Thus 
this Court denied, of record, Appellee’s application for 
interest and attorney’s fees. 

Under such circumstances, the Company contends there 
is no power in the District Court, after remand, to allow 
interest or attorneys ’ fees. The Company in appealing was 
entitled to rely on the usual rule that if it had lost an appeal 
no further or different relief could be given on remand. 
Briggs v. Pennsylvania R. Co. 334 U.S. 304, 306-307; Sib- 
bald v. U.S. 12 Peters 488,492; Boyce’s Executors v. Grundy 
9 Peters 275, 289-290; Ex parte Washington and George¬ 
town R. Co. 140 U.S. 91; Himely v. Rose 6 Cranch 313; 
Thornton v. Carter 109 F. 2d. 316, 319-320, and cases cited 
in footnote 4. 

B. The Court Below Had no Power to Grant Interest 
After Remand 

In the recent case of Briggs v. Pennsylvania R. Co., 334 
U.S. 304 (1948), the District Court in execution of the ap¬ 
pellate court’s mandate entered judgment and added the 
item of interest for which the Court of Appeals had made 
no provision in its mandate. A motion to resettle so as to 
exclude the interest was denied by the District Court. On 
appeal the Court of Appeals modified the judgment to ex¬ 
clude the interest in question and to conform to its man¬ 
date, 164 F. 2d. 21. On review on writ of certiorari, the 
Supreme Court, in affirming the judgment of the Court of 
Appeals excluding the interest, said, pp. 306-307: 

“In its earliest days this Court consistently held 
that an inferior court has no power or authority to 
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deviate from the mandate issued by an appellate court. 
Himely v. Rose, 5 Cranch (U.S.) 313, 3 L ed 111; The 
Santa Maria, 10 Wheat (U.S.) 431, 6 L ed 359; Boyce 
v. Grundy, 9 Pet (U.S.) 275, 9 L ed 127; Sibbald* v. 
United States, 12 Pet (U.S.) 488, 9 L ed 1167. The 
rule of these cases has been uniformly followed in 
later days; see, for example, Re Washington & G.R. 
Co., 140 U.S. 91, 35 L ed 339,'11 S Ct 673; Ex parte 
Union S.B. Co. 178 U.S. 317, 44 L ed 1084, 20 S Ct 904; 
Kansas City S.R. Co. v. Guardian Trust Co., 281 U.S. 
1, 74 L ed 659, 50 S Ct. 194. Chief Justice Marshall 
applied the rule to interdict allowance of interest not 
provided for in the mandate, Himely v. Rose, 5 Cranch 
(U.S.) 313, 3 L ed 111; Mr. Justice Story explained and 
affirmed the doctrine, The Santa Maria, 10 Wheat 
(U.S.) 431, 6 L ed 359; Boyce v. Grundy, 9 Pet (U.S. 
275,9 L ed 127. We do not see how it can be questioned 
at this time. It is clear that the interest was in excess 
of the terms of the mandate and hence was wrongly 
included in the District Court’s judgment and rightly 
stricken out by the Circuit Court of Appeals. The later 
court’s mandate made no provision for such interest 
and the trial court had no power to enter judgment for 
an amount different than directed.” 

The same identical situation was decided for the same 
reasons in Home Indem. Co. v. O’Brien, 112 F.(2) 387, 388 
where, on remand, interest was disallowed. 

In Sibbald v. U.S., 12 Pet (U.S.) 488, 9 L ed. 1167 (1838) 
the Supreme Court had to deal with the execution of its 
mandate by the lower court. The court said, p. 492: 

“Whatever was before the Court, and is disposed of, 
is considered as finally settled. The inferior court is 
bound by the decree as the law of the case, and must 
carry it into execution according to the mandate. They 
cannot vary it, or examine it for any other purpose 
than execution, or give any other or further relief, or 



review it upon any matter decided on appeal for error 
apparent, or intermeddle with it, further than to settle 
so much as has been remanded.’’ 


In Boyce’s Executors v. Grundy, 9 Pet (U.S.) 275, 289- 
290 (1835), the Supreme Court reviewing on appeal the 
proceedings of the lower court in the execution of the Su¬ 
preme Court’s mandate in the case, reversed the lower 
court’s action and stated: 

“It is, therefore, solely for the decision of the Su¬ 
preme Court whether any damages or interest (as a 
part thereof) are to be allowed or not in cases of affirm¬ 
ance. If upon the affirmance no allowance of interest 
or damages is made, it is equivalent to a denial of any 
interest or damages; and the Circuit Court, in carrying 
into effect the decree of affirmance, cannot enlarge the 
amount thereby decreed, but is limited to the mere exe¬ 
cution of the decree in the terms in which it is ex¬ 
pressed. A decree of the Circuit Court allowing inter¬ 
est in such a case is, to all intents and purposes, quoad 
hoc, a new decree, extending the former decree. In 
Bose v. Himely (5 Cranch, 313) it was said that upon 
an appeal from a mandate, nothing is before the court 
but the proceedings subsequent to the mandate; and 
the court refused to allow interest in that case, which 
was given by the Circuit Court in executing the man¬ 
date, because it was not awarded by the Supreme Court 
upon the first appeal. The same point was fully ex¬ 
amined in the case of The Santa Maria (10 Wheaton’s 
Rep., 431, 442), where the court held that interest or 
damages could not he given by the Circuit Court in the 
execution of a mandate, where the same has not been 
decreed by the Supreme Court upon the original ap¬ 
peal. 

“For these reasons the decree of the Circuit Court 
must be reversed, and a new decree will be entered by 
this court upon the principles stated in this opinion.” 
(Italics ours.) 
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In Ex Parte Washington and Georgetown R. Co., 140 
U.S. p. 91, the court in issuing a writ of mandamus com¬ 
manding the lower court to vacate its judgment entered on 
the Appellate Court’s mandate said: 

“Upon the hearing on the writ of error, which re¬ 
sulted in the judgment and mandate of this court, the 
question of the allowance of interest on the judgment 
from its date until it should be paid was a question for 
the consideration of this court. The fact that the judg¬ 
ment of this court merely affirmed the judgment of the 
general term with costs, and said nothing about inter¬ 
est, is to be taken as a declaration of this court that, 
upon the record as presented to it, no interest was to be 
allowed. It was thereupon the duty of the general term 
to enter a judgment strictly in accordance with the 
judgment of this court, and not to add to it the allow¬ 
ance of interest.” (Italics ours) 

In Ex Parte Union Steamboat Co., 178 U.S. 317, 318, 319 
(1899), the Supreme Court again reaffirmed the duties of 
the inferior court in the execution of the Appellate Court’s 
mandate, quoting the language used by the Court in Sibbald 
v. U.S., supra. To the same effect is Re Sanford Fork & 
Tool Co., 160 U.S. 247, 255; In Re Potts, 166 U. S. 263, 267. 

C. Certain Authorities Distinguished 

There is no conflict between Sprague v. Ticonic Bank, 
307 U.S. 161, 168, wherein attorney’s fees were allowed on 
remand, and the rule above stated. In the Sprague case 
the matter of fees had never been before the appellate court 
and hence its mandate did not cover it. But in the present 
case, as already seen, interest and attorneys’ fees were ex¬ 
pressly denied by this Court’s order of January 23, 1951 
entered after hearing Appellee’s Answer and Motion for 
Modification (p. 3, 5-10) filed January 5,1951, which plainly 
asked this Court to allow interest and counsel fees. (Pro- 
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ceedings No. 10705, 10706). The omission of interest and 
attorney’s fees from this Court’s mandate of March 29, 
1951 cannot therefore be deemed inadvertent. The present 
case in this aspect is similar to Kansas City R. Co. v. Guar¬ 
dian Trust Co., 281 U.S. 1, 11, wherein attorneys’ fees not 
specifically allowed in an appellate Court’s mandate were 
held beyond the power of the District Court to allow on re¬ 
mand, the reason being that it could not vary the mandate 
“or give any further relief.” (Op. p. 11) The mandate is 
“completely controlling as to all matters within its com¬ 
pass” and on remand the lower court is only free “to pass 
upon any issue which was not expressly or impliedly dis¬ 
posed of on appeal.” ( Thornton v. Carter, 109 F. 2d. 316, 
320.) Here this Court’s order of January 23,1951, of which 
the court below had legal and actual notice, was an express 
denial of interest and attorney’s fees and expenses and 
costs. Even if it were not, the doctrine of res judicata, that 
a final judgment binds not only as to what was but what 
could have been litigated (Commissioner v. Sunnen, 333 
U.S. 591, 597) takes interest, attorneys’ fees and expenses 
out of the case. (Thornton v. Carter, 109 F. 2d. 316, 320.) 

Illinois Bell Telephone Company v. Slattery, 102 F. 2d. 
58, and its allied cases are no authority for allowance of 
interest after remand. The Supreme Court, sub nom, Lind- 
heimer v. Illinois Bell Telephone Co., 292 U.S. 151, 175 (its 
decision before remand), reversed the lower court and pro¬ 
vided for a refunding operation in accordance with the 
terms of the injunction and surety bonds given therein. 
Illinois Bell Telephone Company v. Slattery, 102 F. (2d) 58, 
60 shows these surety bonds carried interest. The original 
record of the Lindheimer case in the Supreme Court con¬ 
tains these surety bonds which provide for interest on their 
face. 
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D. There Is No Warrant of Law for Adding Interest 
and Attorneys' Fees 

The Public Utility Act. D.C. Code 43:101 et seq. permits 
a utility to apply to the Commission for a change in rates; 
and the Congressional blue-print from then on places re¬ 
sponsibility for changes in rates on the Commission. (D.C. 
Code 43:701-710.) Assessing the Company years later with 
interest on a rate increase established by the Commission, 
not the Company, simply penalizes the Company for resort 
to its own Government. This seems very unjust. (Cf. 
American Banana Co. v. United Fruit Co., 312 U.S. 347, 
358.) If this be the law, a public utility must approach the 
Commission at its peril; it must anticipate with foreboding 
the overturn of an order which it has no choice but to obey. 
(D.C. Code 43:701; Atlantic Coast Line Co. v. Florida, 295 
U.S. 301, 311.) The Public Utility Act, D.C. Code 43:707 
provides that orders of the Commission shall remain in full 
effect unless and until they 4 ‘are vacated by lawful order 
of the District Court.’’ This presupposes that rate orders 
are valid until this Court determines that the District 
Court’s order of vacation is lawful. As said in Atlantic Coast 
Line Co. v. Florida, 295 U.S. 301, 311 “obedience was owing 
while the order was in effect” (Cf. D.C. Code 43:701). 

E. Right to Interest Generally 

As to the right to interest generally and irrespective of 
this Court’s mandate, this Court in U.S. v. United Drill & 
Tool Cory., 183 F. 2d. 998 held that in the absence of statute 
(there is none here) allowance of interest was governed 
by equitable considerations. It is allowable only on the 
theory that a debt is due at a particular time and the creditor 
is entitled to interest for the delay in the payment. (Young 
v. Godbe, 15 Wall. 562.) Such considerations clearly do not 






apply to the present case: there was no “debt” created by 
the Company collecting the rate established by the Com¬ 
mission. Exaction of interest in such a situation merely 
penalizes the Company for exercising its legal right to have 
recourse to the Commission. Interest cannot be utilized 
as a penalty. (U.S. v. United Drill <& Tool Corp., 183 F. 2d. 
998, 1000.) 

F. Right to Attorneys' Fees Generally 

As the Company is required to pay $67,715.48 attorneys’ 
fees and expenses out of the public’s money (according to 
the order of May 10) and not out of its own assets, its 
primary interest in questioning this provision of the order 
lies in the fact that the order violates this Court’s order to 
refund the entire amount to the public. Which order pre¬ 
vails? Moreover, as shown in the Company’s Motion for 
a Stay on Appeal filed July 17, 1951, the order of May 10 
conflicted with the order of April 30, which required the 
Company to refund the money in such a way that it would 
exhaust the moneys held. 

/, *« *. 

This point has been temporarily corrected by this Court’s 
order of July 31,1951 which permits the Company to with¬ 
hold from distribution a proportional part of the refunds, 
to cover attorneys’ fees, if they are ultimately allowed. 

Also, assuming the Company is, in contemplation of law, 
the temporary trustee of this fund, or at least part of it, it 
is under the ordinary duty of a trustee to take notice of 
an attack upon the integrity of the fund. (Bogert, Trusts 
Sec. 541.) Under these circumstances the Company after 
pointing out once more that the lower court was without 
jurisdiction, on remand, to allow counsel fees, will limit 
itself to suggesting again the lack of statutory authority. 
The source of the right to allow counsel fees is the Chancery 
jurisdiction (Sprague v. Ticonic Bank, 307 U.S. 161,164-5) 
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and the present proceeding is not in Chancery bnt is a stat¬ 
utory appeal from a rate-making Commission’s order. It 
is questionable whether Congress intended the courts to 
offer incentives, by way of large contingent fees, to lawyers 
who might wish to work on suits assailing Commission or¬ 
ders. 

Also, as part at least of the fee must be for services be¬ 
fore the Commission, good administration suggests that the 
Commission should be allowed to make its own assay of the 
amount. We know of no case wherein, on a statutory ap¬ 
peal, a court has drawn upon its equity powers to allow a 
fee in part at least for services before a regulatory com¬ 
mission. The only case directly in point, Echford v. At¬ 
lanta, 160 S.E. 773, 775 (Ga. 1931), denied counsel fees. 
The suit was brought to enjoin excessive rates and pending 
disposition on appeal a fund was built up as a result of a 
supersedeas. The court pointed out that the suit was not 
brought to create a fund, but to set aside a rate, and the 
case was held outside the equity rule. In the Illinois Bell 
Telephone Cases, 292 U.S. 151; 102 F. 2d. 58; 111 F. 2d. 
136, the attorneys were employed by order of court to effect, 
over a period of years, a huge refunding operation. The 
court naturally effected their compensation. 

So far, in this jurisdiction, attorneys’ fees have never 
been allowed in rate cases. See P.EJ*. Co. v. P.U.C. (1917) 
Eq. No. 35341; C. & P. Tel. Co. v. P.U.C. (1925) Eq. No. 
44189; C. & P. Tel. Co. v. P.U.C. (1932) Eq. No. 54,859; 
P.E.P. Co. v. P.U.C. (1944) Civ. Act. No. 25,477. 
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The District Court Usurped 
the Commission's Function 

A. Scope 

When the proceedings were remanded to the District 
Court, that court should have entered an order remitting 
the entire matter to the Commission, not only (a) for ac¬ 
tion in accordance with the opinion of this Court as herein¬ 
before shown, but also (b) for ultimate action on the matter 
of the refund. No other course of action is logical under 
the governing statute. Accordingly, the District Court’s 
first error was compounded by its error in not returning 
the proceedings to the Commission to carry out the provi¬ 
sions of the mandate relating to the refunds to be made to 
rate-payers. Having decided to administer the refund, the 
Court erred further in its order of April 30, first, by vacat¬ 
ing Order No. 3600 and, second, by purporting to determine 
which gas rates were to be in effect on and after April 1, 
1951. 

B. The Court Invaded the Commission's Province 

Utility rate making has been recognized as a legislative 
function since 1877. Murun v. Illinois, 94 U.S. 113, Prentis 
v. Atlantic Coast Line Co., 211 U.S. 210, Knoxville v. Knox¬ 
ville Water Co., 212 U.S. 1. Although the judiciary par¬ 
ticipated fairly actively in rate making, beginning in 1898 
with Smyth v. Ames, 169 U.S. 466, the pendulum began 
swinging the other way in the early 1940’s (FJP.C. v. Nat¬ 
ural Gas Pipe Line Co., 315 U.S. 575) until the more limited 
function of the Courts was defined by. the Supreme Court in 
1944 in F.P.C. v. Hope Natural Gas Co., 320 U.S. 591. 

The ways and means of refunding an overcharge to rate¬ 
payers is an integral part of rate making, and is not a 
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function of the court. The Commission is given “general 
supervision ” over all utilities in the District (D.C. Code, 
Sec. 43:601). Rate changes may be made only after ap¬ 
proval by the Commission (D.C. Code Sec. 43:323; 43:327; 
43:329; 43:330; 43:701). 

After conferring the exclusive power on the Commission 
to authorize changes in utility rates, the statute gives the 
Commission all 

“additional, implied, and incidental power which may 
be proper and necessary to effect and carry out, per¬ 
form, and execute all the said powers herein specified, 
mentioned, and indicated (D.C. Code, Sec. 43:1003). ,, 

The distribution of an excess charge is incidental to the 
carrying out of the rate making power. The fact that the 
court, rather than the Commission, determined the rate 
order to be invalid makes no difference. A refund is to be 
administered, and it should be administered by the agency 
responsible for the act giving rise to the refund—the Com¬ 
mission. The District Court has no greater power than the 
Court of Appeals; and while either or both may declare a 
rate order invalid, they have no jurisdiction or power, 
under the statute creating and defining their jurisdiction, 
to do more than to issue a directive of compliance. The 
ways and means thereof must be inquired into, studied, and 
evaluated by the rate making agency. Both the District 
Court and the Court of Appeals are exercising appellate 
jurisdiction under Sec. 43:705; the original jurisdiction lies 
in the Commission. 

The present case illustrates the harmful operation of 
court distribution of the refund. The method is the most 
cumbersome possible and is very expensive. There is a 
“know-how” in these matters with which regulatory com¬ 
missions are familiar. 
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C. Past Practice 

The most recent rate order remand prior to this oc¬ 
curred in 1947 when this Court’s mandate issued in Po¬ 
tomac Electric Power Co. v. P.U.C., 81 App. D.C. 225, 158 
F 2d. 521. The Court upheld a rate order of the Commis¬ 
sion reducing rates. During the appeal, the utility had col¬ 
lected the higher rates. When the mandate issued to the 
District Court, there was a fund of over $3,500,000 to be 
distributed to rate-payers. When the parties appeared be¬ 
fore the District Court, Judge Pine remitted the case back 
to the Commission, signing an order which directed the 
Commission to take steps to provide for the refund. (U.S. 

D. C. No. 25477). That case is the only other one requiring 
a refund to customers which has occurred since the enact¬ 
ment of the present code provision governing appeals. (D.C. 
Code 43:705). Clearly the District Court erred in ignoring 
past practice, and in undertaking to usurp the Commission 
function. 

The same reasoning applies to the action of the District 
Court in declaring, in Section 1 of the Order of April 30, 
1951, which gas rates were to be in effect on and after April 
1,1951 (App. 15). 
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CONCLUSION 

It is submitted that the Company is entitled to a remand 
of the case to the Commission for further consideration in 
the light of this Court’s opinion of December 21, 1950. It 
is likewise submitted that there is no authority of law for the 
interest and attorneys’ fees and expenses allowed for the 
first time by the court below after remand and that the or¬ 
ders of April 30 and May 10, 1951 should be set aside in 
these respects. 

August 15, 1951 

Respectfully submitted, 

Wiluam E. Leahy 
Wm. J. Hughes, Jr. 

82115th Street N.W., 

C. Oscar Berry, 

1100 H Street N.W., 
Attorneys for Washington Gas 
Light Company 



ADDENDUM 


D. C. Code (1940) 

§ 43-705: 

“The District Court of the United States for the Dis¬ 
trict of Columbia shall have jurisdiction to hear and de¬ 
termine any appeal from an order or decision of the Com¬ 
mission. Any public utility or any other person or cor¬ 
poration affected by any final order or decision of the 
Commission, other than an order fixing or determining the 
value of the property of a public utility in a proceeding 
solely for that purpose, may, within sixty days after final 
action by the Commission upon the petition for reconsid¬ 
eration, file with the clerk of the District Court of the 
United States for the District of Columbia a petition of 
appeal setting forth the reasons for such appeal and the 
relief sought; at the same time such appellant shall file with 
the Commission notice in writing of the appeal together 
with a copy of the petition. Within twenty days of the 
receipt of such notice of appeal the Commission shall file 
with the clerk of the said court the record, including a 
transcript of all proceedings had and testimony taken 
before the Commission, duly certified, upon which the said 
order or decision of the Commission was based, together 
with a statement of its findings of fact and conclusions 
upon the said record, and a copy of the application for re¬ 
consideration and the orders entered thereon: Provided, 
That the parties, with the consent and approval of the 
Commission, may stipulate in writing that only certain 
portions of the record be transcribed and transmitted. 
Within this period the Commission or. any other interested 
party shall answer, demur, or otherwise move or plead. 
Thereupon, the appeal shall be at issue and ready for hear¬ 
ing. All such proceedings shall have precedence over any 
civil cause of a different nature pending in said court, and 
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the District Court of the United States for the District of 
Columbia shall always be deemed open for the hearing 
thereof. Any such appeal shall be heard upon the record 
before the Commission, and no new or additional evidence 
shall be received by the said court. The said court, or any 
justice or justices thereof, before whom any such appeal 
shall be heard, may require and direct the Commission to 
receive additional evidence upon any subject related to the 
issues on said appeal concerning which evidence was im¬ 
properly excluded in the hearing before the Commission 
or upon which the record may contain no substantial evi¬ 
dence. Upon receipt of such requirement and direction 
the Co mmi ssion shall receive such evidence and without 
unreasonable delay shall transmit to the said court the 
findings of fact made thereon by the Commission and the 
conclusions of the Commission upon the said facts. 

“Upon the conclusion of its hearing of any such appeal 
the court shall either dismiss the said appeal and affirm 
the order or decision of the Commission or sustain the ap¬ 
peal and vacate the Commission’s order or decision. In 
either event the court shall accompany its order by a state¬ 
ment of its reasons for its action, and in the case of the 
vacation of an order or decision of the Commission the 
statement shall relate the particulars in and the extent to 
which such order or decision was defective. 

“Any party, including said Commission, may appeal 
from the order or decree of said court to the United States 
Court of Appeals for the District of Columbia, which shall 
thereupon have and take jurisdiction in every such appeal. 
Thereafter the Supreme Court of the United States may, 
upon a petition for certiorari granted in its discretion, re¬ 
view the said case. 

“Said Commission shall not, nor shall any of its mem¬ 
bers, officers, agents, or employees, be taxed with any costs, 




nor shall they or any of them be required to give any super¬ 
sedeas bond or security for costs or damages on any ap¬ 
peal whatsoever. Said Commission, or any of its mem¬ 
bers, officers, agents, or employees, shall not be liable to 
suit or action or for any judgment or decree for any dam¬ 
ages, loss, or injury claimed by any public utility or per¬ 
son, nor required in any case to make any deposit for costs 
or pay for any service to the clerks of any court or to the 
marshal of the United States.” (Mar. 4, 1913, 37 Stat. 
989, ch. 150, §8, par. 65; Aug. 27, 1935, 49 Stat. 882, ch. 












UNITED STATES COURT OF APPEALS 


POE THE DISTRICT OF COLUMBIA CIRCUIT 

January Teem, 1951 


No. 10,705 

Washington Gas Light Company, Appellant, 

vs. 

Veenon V. Bakes, Appellee. 

No. 10,706 

Public Utilities Commission op the District op Columbia, 

Appellant, 

vs. 

Veenon V. Bakes, Appellee. 

Before: Edgerton, Bazelon, and Fahy, Circuit Judges. 

Ordee 

On consideration of the motions of the appellants to stay 
the mandate herein, of the answer of the appellee and of 
the replies thereto, and of the appellee’s motion for modifi¬ 
cation of the order of July 5, 1950, herein, of the answers 
of the appellants and of the reply thereto, it is 

ORDERED by the Court as. follows: 

1. That the motions to stay the mandate be granted, and 
that issuance of the mandate herein be, and it is hereby, 
stayed pending action by the Supreme Court on any peti¬ 
tion for a writ of certiorari provided the same is filed by 
February 15,1951. 



2. That the appellee’s motion for modification of the 
order of July 5, 1950, be, and it is hereby, denied. 

Per Curiam. 

Dated: January 23, 1951. 

Filed January 23,1951. 
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Statement of Questions Presented 

The questions presented by this appeal are: 

1. Did the lower Court have the right and power under 
the opinion and the judgment of this Court dated Decem¬ 
ber 21, 1950, and the mandate dated March 29, 1951, en¬ 
tered in Nos. 10705 and 10706 in a former appeal in this 
cause, to order Washington Gas Light Company to pay 
out of the funds which this Court had ordered to be 1 ‘dis¬ 
tributed to rate-payers’’, expenses to Roberts & Mclnnis 
in the amount of $12,715.48 and “fees to attorneys for 
plaintiff” (Appellee) in the amount of $55,000? 

2. Was the lower Court in error in awarding to attor¬ 
neys for the appellee payment in this action for expenses 
incurred and fees for services rendered to another client 
in the same proceeding before the Public Utilities Commis¬ 
sion and the Courts? 


(i) 
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Summary of Argument. 

Argument: 

The fund ordered to be refunded was neither 
created, preserved nor protected by action of 
the appellee or his attorneys, and the Court 
was without equitable control over the said 

fund . 

The fund ordered by this Court to be distributed 
to rate-payers was never in possession of the 
Court or attorneys for appellee, and they have 

no claim against it. 

In the absence of agreement by consumers to pay 
attorneys * fees, the Court was without power 
to make such an award from the amount to be 

refunded to them. 

The statute does not authorize payment of at¬ 
torneys’ fees . 

Expenses incurred and legal work performed 
for another client are not proper charges in 

the appellee’s action. 

It is not enough that a fund may have been cre¬ 
ated or that benefits may have resulted through 
efforts of a party claiming a charge on the 

fund . 

The lower Court had no power to alter the judg¬ 
ment of the Court of Appeals. 

Conclusion . 
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Jurisdictional Statement 


The cause in No. 11085 comes before this Court on ap¬ 
peal by the Public Utilities Commission of the District of 
Columbia (hereinafter referred to as the Commission) 
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from a judgment of the United States District Court for 
the District of Columbia entered on the 10th day of May, 
1951, ordering the appellant Washington Gas Light Com¬ 
pany to pay “out of funds impounded in its possession 
which are to be returned to consumers of gas within the 
District of Columbia” expenses to Roberts & Mclnnis and 
fees to attorneys for appellee. This appeal is made pur¬ 
suant to Section 1291 of Title 28, U. S. Code and Section 
43-705 of the District Code. The appeals in Nos. 11084 
and 11085 were consolidated for argument and decision by 
Order of this Court dated July 31, 1951. 

This cause came before the District Court after opinion 
and judgment of this Court in Nos. 10705 and 10706 in the 
April Term, 1950, and the mandate of this Court entered 
in the said causes March 29, 1951. In its opinion and 
judgment dated December 21, 1950, this Court held that 
funds resulting from increases in rates granted by the 
Commission to Washington Gas Light Company “will be 
distributed to rate-payers”. Under the mandate, this 
Court remanded “for action in accordance with the opin¬ 
ion herein”, including the entry of appropriate order or 
orders, “to effect the distribution to rate-payers of those 
moneys”. 

Statement of the Case 


This is the second time this cause is before this Court. 
By its opinion and its judgment of December 21, 1950, in 
Nos. 10705 and 10706, 1 consolidated for argument and de¬ 
cision, this Court affirmed an order of the District Court 
and held that funds resulting from rate increases granted 
by the Commission should “be distributed to rate-payers”. 


1 The first appeal was in Nos. 10705 and 10706 in the April Term, 1950. 
By stipulation of the parties, the record in those cases, including the 
Joint Appendix, is considered part of the record in this appeal Refer¬ 
ences herein to that record will be designated “Jt. App. in Nos. 10705-6, 
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By mandate dated March 29,1951, this Court remanded the 
consolidated causes to the District Court “for action in 
accordance with the opinion herein”, including the entry 
of appropriate order or orders “to effect the distribution 
to rate-payers of those moneys collected as the result of 
the rate increase granted” by the Commission in Order 
No. 3600. 

In the motion of the Company in this Court for a stay of 
the original judgment of the District Court dated June 
27,1950, the Company stated in Paragraph 5 of its motion: 

“If the judgment of the District Court is affirmed on 
appeal, the Company will make such disposition, by 
cash refund or credit to customers ’ bills, as may be 
required or directed, of any amounts, collected pur¬ 
suant to the schedule of rates prescribed by the said 
Order No. 3600, as shall finally be determined to be 
unlawful or excessive.” 

In the Commission’s motion in this Court for a stay of 
the judgment of June 27, 1950, it said in Paragraph (2) 
thereof: 

“If the judgment is affirmed and the stay is granted 
the rebate may be made at the conclusion of the case 
and consumers may be easily protected by the post¬ 
ing of bond or by the impounding of funds upon such 
conditions as this Court may deem proper.” 

This Court, by its order dated July 5, 1950, stayed the 
order of the lower Court and ordered that the amounts 
thereafter received by Washington Gas Light Company 
under the increase authorized by the order appealed from 
be set aside and impounded by the Company subject to 
further order of the Court. On January 4, 1951, the at¬ 
torneys for the appellee filed a motion in this Court for 
a modification of the impounding order and, among other 
things, “to make adequate provision for the payment of 
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appellee’s costs and expenses, including reasonable al¬ 
lowance for attorneys’ fees covering services heretofore 
rendered and yet to be performed on behalf of himself and 
gas consumers generally”. Under date of January 23, 
1951, this Court denied that motion. 

After the mandate was handed down, the attorneys for 
the appellee filed a petition with the District Court on April 
2, 1951, in which they prayed: 

“5. That the Court provide by appropriate order 
for the payment of costs of this action, together with 
a reasonable allowance to petitioner for his expenses 
and for counsel fees, incurred as representative of 
the consumers affected by this proceeding, the said 
sums to be paid by the Washington Gas Light Com¬ 
pany.” (Jt. App. 5). 

The “consumers” were not parties to this action. It 
was not a class action. (Jt. App. in Nos. 10705-6, p. 1) 
The District Court denied the petition of a “consumer” 
to intervene to protect his interest as a consumer. 

The attorneys for the appellee, on April 4,1951, filed with 
the District Court a memorandum of points and authorities 
in support of the petition for allowance of attorneys’ fees, 
in which they stated, among other things: 

“The issue presented in the present case is whether 
an allowance of attorney’s fees may be made against 
a fwnd created, increased or protected by an attorney’s 
services. (Emphasis supplied.) (R. 440). 

* • • 

“There is judicial precedent for deducting from re¬ 
funds to individual rate payers an amount for attor¬ 
neys’ fees. * # * As attorneys for Vernon V. Baker, 
the undersigned have aided in the creation, preserva¬ 
tion and protection of a fund from which all subscrib¬ 
ers similarly situated to Vernon V. Baker may benefit. 

• • •” (Emphasis supplied.) (R. 447). 
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The petition suggests that petitioners be allowed counsel 
fees in the amount of 7%% “of the amounts refunded”. 
(E. 448) 

In support of the petition for alleged expenses incurred 
by Roberts & Mclnnis and attorneys fees, Roberts & Mc- 
Innis submitted to the Court a statement of “Disburse¬ 
ments by Roberts and Mclnnis and Credits thereto” filed 
May 2, 1951 (Jt. App. 18). The first item of alleged dis¬ 
bursements is a statement of summaries of July 19,1949 to 
May 25, 1950, in the amount of $783.00. The record shows 
that Roberts & Mclnnis did not become attorneys for the 
plaintiff and did not enter an appearance in the said action 
until after the opinion of the District Court on June 13,1950. 
(R. 177, 278). These alleged expenditures did occur at a 
time when Roberts & Mclnnis represented George C. Web¬ 
ster as agent for Master Plumbers’ Association, Inc. (Jt. 
App. in Nos. 10705-6, pp. 405, 629) and as trustee for Gas 
Consumers and Independent Appliance Dealers (Jt. App. 
in Nos. 10705-6, p. 413). 

The second item of the alleged disbursements by Roberts 
& Mclnnis is a statement of summaries “after June 1,1950, 
to March 27,1951” in the amount of $1,018.39, which amount 
attorney Roberts admitted had been contributed by groups 
of citizens’ organizations (R. 295) and covers a period 
prior, in part, to the appearance of Roberts & Mclnnis in 
this action. The fourth item in the statement of alleged dis¬ 
bursements is “Account of Associated Professional Serv¬ 
ices—paid or payable by Roberts & Mclnnis” in the amount 
of $522.09. The statement shows this expense was incurred 
“prior to October 8, 1949.” (Jt. App. 20). The record 
shows that “Associated Professional Services” is a part¬ 
nership of Roberts & Mclnnis (R. 213) and that the said 
association did not appear in any proceeding on behalf of 
the plaintiff Baker. George H. Harbaugh appeared before 
the Commission “as a witness for and on behalf of the Gas 
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Consumers and Independent Appliance Dealers” and testi¬ 
fied that he was Executive Secretary for Associated Pro¬ 
fessional Services (Jt. App. in Nos. 10705-6, pp. 327, 415). 
George C. Webster testified that he employed Associated 
Professional Services by written contract in his capacity as 
trustee for the Master Plumbers ’ Association prior to May 
24, 1949 (Jt. App. in Nos. 10705-6, p. 411). 

The fifth item in the statement of alleged disbursements 
by Roberts & Mclnnis is designated “Technical Services” 
for an account “prior to July 14, 1949” (Jt. App. 19). 
It was July 14, 1949, that the Company filed its application 
with the Commission for an increase in rates. Under this 
item appears the name of G. H. Harbaugh, who was em¬ 
ployed by George C. Webster in behalf of the Master 
Plumbers’ Association, Inc., and Gas Consumers and Inde¬ 
pendent Appliance Dealers. This item of $1,223.75 is shown 
by the statement of alleged disbursements to have been 
incurred prior to the appearance of Roberts & Mclnnis as 
attorneys for the plaintiff. 

The next three items are accounts of August 3, 1949, in 
the amount of $880, and September 16, 1949, in the amount 
of $2,200, and October 8, 1949, in the amount of $1,402.50. 
These three items cover periods prior to the appearance of 
Roberts & Mclnnis as attorney for the plaintiff and at a 
time that Roberts & Mclnnis represented George C. Webster 
as agent for Master Plumbers’ Association, Inc., and Gas 
Consumers and Independent Appliance Dealers in proceed¬ 
ings before the Commission. In the first and third of those 
accounts appears the name of George H. Harbaugh, Execu¬ 
tive Secretary of Associated Professional Services, which 
was employed by Mr. Webster, in his capacity as trustee for 
Master Plumbers’ Association, Inc., and Gas Consumers 
and Independent Appliance Dealers (Jt. App. in Nos. 
10705-6, pp. 405, 411, 414). 
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The ninth item in the statement of alleged disbursements 
is for the account October 10,1949, to March 31,1951, in the 
amount of $6,380. This item again shows the name of 
George H. Harbaugh, Executive Secretary, and his succes¬ 
sor, Ross Compton, as Executive Secretary of Associated 
Professional Services. The statement shows that $2,420 
of the $6,380 was applicable to the period October 10, 1949, 
to June 15, 1950, prior to the time Roberts & Mclnnis ap¬ 
peared as attorneys for the plaintiff, and at a time when 
Roberts & Mclnnis represented George C. Webster as 
Trustee. 

From the total of $14,715.48 of alleged expenditures in¬ 
curred by Roberts & Mclnnis, a credit is shown “for work 
applicable to Quo Warranto case $2,000” and a credit 
for donations of citizens’ associations in the amount of 
$1,018.39, leaving a balance of $11,697.09. 2 

Exhibit 42 received in evidence in the proceeding before 
the Commission shows that George C. Webster, a member 
of the Board of Directors of Master Plumbers’ Association, 
Inc., had entered into an agreement on behalf of the Asso¬ 
ciation with Roberts & Mclnnis and Associated Professional 
Services prior to May 24, 1949, “to conduct certain investi¬ 
gations and studies, to prepare accounting, engineering and 
other data, and to initiate and appear for the Association 
before administrative agencies and the courts in the District 
of Columbia, toward the end that the Washington Gas Light 
Company shall terminate its merchandising business in gas 

2 The firm of Roberts & Mclnnis brought suit in the name of the United 
States ex rel. John G. Webster <£r Sons, Inc., a corporation, against Wash¬ 
ington Gas Light Company, contending that the Company was engaged 
in merchandising and jobbing beyond its charter powers. That proceed¬ 
ing is in Action No. 4641-49, in which there have been several preliminary 
hearings and pretrial hearings before the District Court. The action 
has not yet been tried on merits. Attorney Roberts admitted certain 
services performed by Associated Professional Services were used in the 
quo warranto case and in proceedings before the Commission (R. 301). 
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heaters, gas refrigerators, gas ranges and water heaters”, 
and that the Master Plumbers’ Association adopted a reso¬ 
lution on May 24, 1949, establishing a special account in 
Lincoln National Bank of which “Mr. George C. Webster, 
Trustee for the Association,” shall be the custodian “to 
hold such fund and to disburse the same in his sole discre¬ 
tion, to pay the obligations incurred by the Association, or 
himself as duly authorized agent of the Association, in 
furtherance of the above purposes”. The resolution further 
provided that the name of the said fund “shall be Gas Con¬ 
sumers and Independent Appliance Dealers, George C. 
Webster, Trustee” (Jt. App. in Nos. 10705-6, p. 629). 
George C. Webster testified that it was under the authority 
of that action of the Board of Directors of the Master 
Plumbers’ Association that he appeared in the proceeding 
before the Commission (Jt. App. in Nos. 10705-6, pp. 405, 
411). Attorney Roberts advised the Commission that 
George C. Webster appeared as a witness in the proceeding 
before the Commission under authority of the Master 
Plumbers’ Association, the Merchandising Plumbers, Inc., 
and others (Jt. App. in Nos. 10705-6, pp. 412-413). Webster 
testified that on behalf of the said Association he had en¬ 
tered into an agreement for the services of Associated Pro¬ 
fessional Services on the same date that he entered into an 
agreement with Roberts & Mclnnis to represent him in his 
trustee capacity in proceedings before “administrative 
agencies and courts” (Jt. App. in Nos. 10705-6, pp. 405, 
411, 413, 414). Attorney Roberts indicated that George C. 
Webster “is going to pay me, or has” (Jt. App. in Nos. 
10705-6, p. 412) for services in carrying out the purposes of 
the Master Plumbers’ Association as expressed in Exhibit 
42. 

In opposition to the allowance of expenditures and at¬ 
torneys ’ fees, counsel for the Commission asked the District 
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Court to require proof that the alleged expenses and at¬ 
torneys fees had not been incurred on behalf of the other 
client represented by Roberts & Mclnnis before the Com¬ 
mission and the Court and had not been paid by such other 
client (R. 317-318). The District Court refused to require 
such proof (R. 319). 

Without other proof than the statement of disbursements 
referred to, the District Court, by its order dated May 10, 
1951, ordered Washington Gas Light Company to “pay 
forthwith out of funds impounded in its possession which 
are to be returned to the consumers of gas within the Dis¬ 
trict of Columbia, who are eligible for such returns, the 
following amounts : 

For expenses: to Roberts & Mclnnis $12,715.48 

Fees to attorneys for plaintiff [appellee] 55,000.00” 

The record shows that the plaintiff had received by con¬ 
tributions from certain civic organizations the amount of 
$1,018.39 toward the expenses incurred by him in prosecut¬ 
ing the appeal (R. 295, 307). The record also shows that 
the plaintiff had incurred only $11 expenses in the prosecu¬ 
tion of his appeal (R. 309). 

The oral argument made before the District Court by the 
attorneys for the appellee and the petition for allowance of 
attorneys’ fees were based squarely upon the claim of a so- 
called attorney’s lien or charge upon a fund created, pre¬ 
served and protected by the attorneys. The Court granted 
the petition upon the basis of the representations and the 
oral argument made in that connection. 

The petition of appeal from the Commission’s order 
shows on its face that it was not brought as a class action 
but only in the name of the appellee (Jt. App. in Nos. 
10705-6, pp. 1-2). The record fails to show any agreement 
on the part of any rate payer other than the appellee to 
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employ the firm of Roberts & Mclnnis or any of its asso¬ 
ciates as counsel in prosecution of the appeal. The record 
also fails to show that there was any agreement on the part 
of appellee or of any other rate payer of Washington Gas 
Light Company that Roberts & Mclnnis or its associates 
or other attorneys for the appellee were to have a claim or 
a charge upon any fund that might be created by the appeal, 
or upon any amounts to be refunded to rate payers as a 
result of such action. On the contrary, the record shows, 
by several undenied news reports, that Roberts & Mclnnis 
and other attorneys for appellee were rendering a public 
service without fee or other compensation for legal services. 

On the 29th day of May, 1951, the appellant Washington 
Gas Light Company filed its notice of appeal from the 
judgments of the lower Court entered on April 30, 1951, 
and on May 10, 1951, and from orders of the Court dated 
May 16, and May 28, 1951, denying motions to alter or 
amend the orders of April 30 and May 10,1951. On June 5, 
1951, John V. Case, appellant in No. 11086, filed a petition 
for intervention, with points and authorities in support 
thereof, and a motion for an order permitting intervention 
in the action before the District Court to protect his interest 
as a ratepayer. The Court, by oral decision from the bench, 
denied the petition to intervene and the motion for interven¬ 
tion on June 15, 1951 (R. 511). The formal order denying 
the petition and motion for intervention and overruling the 
prayer for new trial was signed on the 28th day of June, 
1951 (R. 529). 

Subsequent thereto, on June 6, 1951, the Commission 
filed its notice of appeal from the judgment of the District 
Court dated May 10, 1951, ordering the Washington Gas 
Light Company to pay expenses to Roberts & Mclnnis and 
fees to attorneys for appellee (R. 510). On the 29th day 
of June, 1951, notice was filed in the District Court that 
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John V. Case, appellant in No. 11086, appealed from the 
judgment of the District Court dated the 28th day of June, 
1951, denying the petition and motion to intervene in the 
action and denying the motion of the said John V. Case 
for a new trial in the said action (R. 530). 

The statute under which the appeal from the Commis¬ 
sion’s order was taken provides that in the determination 
of any appeal from an order of the Commission— 

“• • # the review by the court shall be limited to 
questions of law, including constitutional questions; 
and the findings of fact by the commission shall be 
conclusive unless it shall appear that such findings of 
the commission are unreasonable, arbitrary or capri¬ 
cious.’’ (Section 43-706 of the Code) 

There is no provision in the statute authorizing an award 
of attorneys’ fees on appeal from the Commission’s orders. 

Statute Involved 

The pertinent provisions of the statute involved are 
found in the appendix to this brief. 

Points Relied Upon 

The points relied upon by the appellant are: 

1. The lower Court had no equitable control over the 
amounts ordered by this Court to be refunded from which 
it could award expenses and attorneys’ fees. 

2. The fund ordered by this Court to be distributed to 
rate-payers was never in the possession of the Court or 
attorneys for appellee, and they have no just claim against 
it. 

3. This action was not a suit for money judgment, and 
the Court lacked power to make an award of expenses and 
attorneys’ fees. This action was a statutory review of 
an administrative order. 
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4. There is no statutory provision for taxing expenses 
and attorneys’ fees in a review of the Commission’s order. 

5. The fees and expenses awarded were in most part for 
legal work performed and expenses incurred on behalf 
of and for another client in other administrative proceed¬ 
ings and court actions, and are not properly chargeable in 
this action. The greater part of legal work performed and 
expenses incurred by Roberts & Mclnnis was before they 
came into this action. 

6. The Court erred in refusing to require proof that the 
claim for the greater part of expenses and attorneys’ fees 
was not for another client and paid for by such other client. 

7. This Court had denied the award of attorneys’ fees 
and expenses. 

Summary of Argument 

1. In the motion filed by the Company for a stay of the 
judgment of the lower Court of June 27, 1950, it was stated 
that if the judgment is affirmed on appeal the Company 
would make such refund as directed by the Court. In the 
Commission’s motion in this Court for a stay of that order, 
it was stated that if the judgment below were affirmed 
consumers would be protected by the posting of a bond or 
by impounding the funds. This Court impounded the 
funds in the hands of the Company. 

Upon vacation of the Commission’s rate order, it was 
the duty of the Company to make refund of all amounts 
unlawfully collected, and it was the duty of the Commission 
to see that such refund was made. Not only was it the 
duty of the Company and the Commission to see that 
such refunds were made, but it was also the duty of the 
lower Court, as directed by this Court. Consequently, the 
amount directed by this Court to be refunded was not 
created, preserved, nor protected by the action of the appel¬ 
lee or his attorneys. The lower Court was without equi- 
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table control over the funds to make an award of attorneys’ 
fees and expenses. 

2. This Court’s order dated July 5, 1950, required the 
Company to set aside and hold impounded moneys col¬ 
lected as a result of the rate increase authorized by the 
Commission. The amounts so collected were never in the 
possession of this Court or the lower Court, nor in the 
hands of the attorneys for the appellee. There is no stat¬ 
ute in the District of Columbia which creates a charge on 
a fund not in the possession of the court or the attorneys. 
The attorneys for appellee must look to their client for 
their compensation. 

3. There was no agreement on the part of any rate-payer 
to pay to the appellee and his attorneys any fee, either 
from the amount to be refunded or any other amount. 
There is no claim that there was agreement to pay attor¬ 
neys’ fees out of the amount ordered to be refunded. In 
the absence of such agreement, the Court was without 
power to make an award from the amount to be refunded. 

4. The statute authorizing appeals from the Commis¬ 
sion’s order does not authorize the payment of attorneys’ 
fees. The Court’s review is limited to questions of law, 
including constitutional questions. The alleged expenses 
and claimed charge for attorneys’ fees may not be made, 
since they are not authorized by statute as a taxable charge 
against the refund. 

5. The alleged disbursements of expenses and legal work 
for which the lower Court made the award were expenses 
incurred and legal work performed, in large part, for 
another client and are not proper charges in this cause. 
The statement shows on its face that the alleged expenses 
and legal work were performed by the attorneys claiming 
the fee at a time when they did not represent the appellee 
but did represent another client before the Commission and 
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the courts. Expenses incurred and legal work performed 
for another client are not proper charges in this cause. 

6. Even if attorneys for appellee had rendered some 
benefit in connection with the creation of a fund, that was 
not enough to justify a charge against it. In the absence 
of agreement that the attorneys may collect expenses and 
fees out of the refund they have no taxable charge against 
it. 

7. This Court, by order dated January 23, 1951, denied 
a motion of the attorneys for the appellee to provide for 
payment of expenses and attorneys’ fees. The mandate 
dated March 29,1951, directed the refunds to be distributed 
to rate-payers. In view of the denial by this Court of an 
award of expenses and attorneys’ fees and the mandate 
that the fund be distributed to rate-payers, the lower Court 
w T as without power to alter the mandate so as to require 
the Company to pay expenses and attorneys’ fees out of 
the amount directed to be refunded. 

ARGUMENT 

The fund ordered to be refunded was neither created, 
preserved nor protected by action of the appellee or 
his attorneys, and the Court was without equitable con¬ 
trol over the said fund. 

In the Company’s motion before this Court for a stay 
of the judgment of the lower Court of June 27, 1950, the 
Company stated, among other things: 

“If the judgment of the District Court is affirmed on 
appeal, the Company will make such disposition, by 
cash refund or credit to customers’ bills, as may be 
required or directed, of any amounts, collected pur¬ 
suant to the schedule of rates prescribed by the said 
Order No. 3600, as shall finally be determined to be 
unlawful or excessive.” 


15 


In the motion made by the Commission before this Court 
for a stay of the judgment of the District Court of June 27, 
1950, vacating the Commission’s order, the Commission 
stated, among other things: 

“If the judgment is affirmed and the stay is granted 
the rebate may be made at the conclusion of the case 
and consumers may be easily protected by the posting 
of bond or by the impounding of funds upon such 
conditions as this Court may deem proper.” 

This Court granted the motions to stay the judgment 
of June 27, 1950, and required by its order dated July 5, 
1950, that the amounts received under the increased rates 
authorized by Order No. 3600 be set aside and held im¬ 
pounded by the Company in a separate fund subject to 
further order of the Court. It was the duty of the Court, 
after finding that the increase in rates was invalid, to 
order a refund of the increases granted. Under such order, 
the Company would be compelled to make such refunds 
as directed by the Court. Since the Court found that the 
increased rates were invalid, the Company was under a 
lawful requirement to make a refund to customers of the 
amounts collected in excess of the lawful amounts. It was 
the duty of the Commission to see that improper amounts 
were not collected from the consumers, and upon deter¬ 
mination by the Court that such amounts were unlawful 
the Commission was under a legal duty to see that the 
refunds were made. 

It follows, therefore, that it was not the act of the 
appellee or his attorneys that created or preserved the 
fund, but rather the action of the Court in performing 
its duty. 

In In re Chicago, M., St. P. & P. R. Co., 138 F. 2d 433, 
(cert. den. 321 U. S. 770) attorneys’ fees were disallowed 
in a reorganization proceeding before the Interstate Com- 
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merce Commission. The attorneys claimed many services 
in which they rendered benefits, including the appointment 
of independent trustees. The Seventh Circuit Court of Ap¬ 
peals answered this by saying that it should be observed that 
the Act requires such action and that the District Court 
had full cognizance of its duty in that respect. Upon the 
attorneys' claim that they had secured certain benefits, the 
Court said it is doubtful if they could rightfully expect 
to be reimbursed for such suggestions, for such inclusion 
is required by law (p. 436). 

In Thomas v. Peyser, 73 App. D. C. 155, 118 F. 2d 369, 
where the appellants contended that their efforts in a 
receivership proceeding acted to prevent a fraud, this Court 
said there is no presumption that due care will not be 
exercised by the court, particularly when the administra¬ 
tion is directly under the supervision of the court. The 
Court said, rather the presumption is to the contrary. It 
said: 

“Where the duty of the court and receivers is evident, 
attorneys’ fees cannot be awarded to one who volun¬ 
tarily comes into court to point out that duty, whether 
in friendly or in unfriendly litigation.” (p. 373) 

The Court added that the benefit of the appellants in that 
case, if any, resulting from their action “was speculative 
and remote”. In that case the fund involved was held by 
the Court through its receiver. 

In Geiger v. Peyser, 74 App. D. C. 372, 123 F. 2d 167, 
the appellant contended that since he represented a group 
of creditors and presented a plan to the receiver of com¬ 
promising claims, which plan was finally adopted, his 
efforts were beneficial to the entire class entitled to the 
funds. This Court answered that contention by saying, 
“the fund was already in court, converted into money, 
and ready for distribution whenever the rights of the 
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respective claimants should be determined by the court” 
(p. 168). The Court added that while the appellants 
suggestion of means of compromise of differences of the 
contesting claimants may have hastened the administra¬ 
tion of the fund “and may also have been advantageous 
to his clients and some others in like situation with them, 
but this is not enough to justify an order requiring the 
latter to pay him involuntary tribute” (p. 168). In Abbott, 
Puller & Myers v. Peyser, 75 U. S. App. D. C. 162, 124 F. 
2d 524, the plaintiffs appealed from an order disallowing 
attorneys * fees for representation of certain certificate 
holders in a receivership case in which the fund was 
actually held in the Court by the receiver. Mr. Justice 
Vinson (now Chief Justice Vinson), speaking for this 
Court, said: 

“Plaintiff did not create, enhance, preserve, or pro¬ 
tect that fund.” (p. 525) 

The plaintiffs contended that, while they represented only 
396 share-holders out of approximately 1900, they were 
representative of all certificate holders by implicit ap¬ 
proval, by self-appointment, or in effect by the position 
they took. This Court said the gist of the plaintiffs’ con¬ 
tention is that in effect by the position they took “its work 
benefited the non-defrauded certificate holders as well as 
the defrauded”. The Court said on the showing made 
it must conclude that at best plaintiff represented only 
some part of the certificate holders, and said there is not 
the homogeneity of interest within the certificate holder 
group “to make it a class for the purposes of this litiga¬ 
tion” (p. 526). The Court said the fact that the ma¬ 
chinery of negotiation was set in operation by the interven¬ 
ing petition which eventually led to some third group 
benefiting “is not enough service upon which to award 
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counsel fees” (p. 526). The decree disallowing attorneys’ 
fees was affirmed. 

In Lyman v. Campbell, -U. S. App., D. C.->, 182 

F. 2d 700, this Court said that in the District it is settled 
that a charging lien “does not attach to a particular fund, 
not in the attorney’s possession, unless there is * a distinct 
appropriation of the fund by the client, or an agreement 
that the attorney should be paid out of it’, even though it 
is undisputed that a judgment or decree has been obtained 
through the attorney’s efforts” (p. 702). In that case, 
this Court said that no funds ever came in the Court’s 
possession “over which it could conceivably exercise equi¬ 
table control. ’ ’ 

The fund ordered by this Court to be distributed to rate¬ 
payers was never in possession of the Court or attorneys 

for appellee, and they have no claim against it. 

By order dated July 5, 1950, this Court ordered that 
the amounts thereafter received by the Company under 
the increased rates authorized by Order No. 3600 “shall 
be set aside and held impounded by the Company in a 
separate fund, subject to any further order of this court”. 
In the opinion of the Court dated December 21, 1950, this 
Court directed that the funds resulting from the rate 
increases granted by the Commission “which were ordered 
to be held in a separate fund by this court pending disposi¬ 
tion of the appeal, will be distributed to rate-payers”. 
In its judgment dated December 21, 1950, this Court re¬ 
manded the cause to the District Court “for action in 
accordance with the opinion herein of this date, including 
the entry of appropriate order or orders to effect the 
distribution to rate-payers of those moneys collected as 
the result of the rate increase granted” by the Commis¬ 
sion in its Order No. 3600 “as well as the fund set aside 
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and impounded under paragraph 4 of the stay order of 
this court entered herein July 5, 1950”. 

After the order of mandate of this Court was filed in 
the District Court, the attorneys for appellee filed a peti¬ 
tion on April 2, 1951, in the District Court in which they 
prayed the lower Court to “provide by appropriate order 
for the payment of costs of this action, together with a 
reasonable allowance to Petitioner for his expenses and 
for counsel fees, incurred as representative of the con¬ 
sumers affected by this proceeding, the said sums to be 
paid by the Washington Gas Light Company” (Jt. App. ). 
On April 4, 1951, the attorneys for appellee filed a mem¬ 
orandum of points and authorities in support of their 
petition for allowance of expenses and attorneys’ fees, 
in which they said, among other things: 

“The issue presented in the present case is whether 
an allowance of attorney’s fees may be made against 
a fund created, increased or protected by an attor¬ 
ney’s services. (Emphasis supplied.) (R. 440). 

• • • • • 

“There is judicial precedent for deducting from 
refunds to individual rate payers an amount for attor¬ 
neys ’ fees * • (Emphasis supplied.) (R. 

447.) 

The memorandum closes with a suggestion that allowance 
for counsel fees be 7%% “of the amounts refunded” (E. 
448). Acting upon this petition, the memorandum of 
points and authorities in support thereof, and over objec¬ 
tion of the Commission and the Company, the District 
Court entered its order dated May 10, 1951, directing the 
Company to “pay forthwith out of funds impounded in its 
possession which are to be returned to the consumers of 
gas within the District of Columbia, who are eligible for 
such returns, the following amounts: 
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For expenses: To Roberts & Mclnnis.. $12,715.48 

Fees to Attorneys for Plaintiff. $55,000.00” 

(Jt. App. 22.) 

The memorandum of points and authorities in support 
of the petition and the oral argument of the attorneys for 
appellee were pegged squarely on the theory that attor¬ 
neys who have created, preserved and maintained a fund 
have a charging lien for attorneys’ fees. The Court 
granted the petition as though there existed a charge or 
a so-called attorneys’ lien upon the amounts to be refunded. 

Pink v. Farrington, 67 App. D. C. 314, 92 F. 2d 465, 466, 
(cert. den. 302 U. S. 741), was a suit to establish an attor¬ 
neys’ lien on a fund appropriated by Congress to pay a 
judgment to a surety company. The lower court in that 
case entered a decree for attorneys’ fees which was ap¬ 
pealed, in -which this Court said that, in view of the undis¬ 
puted facts that employment was on a qua/ntum meruit 
basis, was not expressly or impliedly agreed to be secured 
by a lien on the fund, was not agreed to be paid out of the 
fund, and that counsel looked -wholly to the personal re¬ 
sponsibility of the client for payment, “we are of the opin¬ 
ion that the claim for a lien on the fund cannot be sus¬ 
tained”. The Court said: 

“In the District of Columbia there is no statute, but 
the rule on the subject has been stated to be that it is 
an indispensable condition to the establishment of an 
attorney’s lien on a particular fund—not in posses¬ 
sion—that there should be a distinct appropriation of 
the fund by the client, or an agreement that the at¬ 
torney should be paid out of it. This rule is now the 
established law in this jurisdiction.” (p. 466) 

In that case this Court said “there was a verbal contract 
of employment with no fixed fee, with no understanding, 
expressed or implied, that the attorney would have a lien on 
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the fund, and, on the contrary, there are circumstances sur¬ 
rounding the employment which clearly negative any impli¬ 
cation that it was the intention of the parties that the at¬ 
torney should look to the recovery for payment of his 
compensation.” (p. 467). This Court expressly overruled 
the statement in Thurston v. BuUowa, 42 App. D. C. 18, 
that an attorneys’ charging lien might be established 
against a judgment. This Court then said: 

“It is our view that, except under statute (which we 
do not have in this jurisdiction) or where the fund out 
of which payment of compensation is sought is in court 
and under the control of the judge or chancellor (which 
is not the situation here), the non-possessory lien of an 
attorney is a creature of contract; that while it is not 
necessary that there be an outright legal assignment of 
the judgment to the attorney, it is indispensable that 
there exist between the client and his attorney an agree¬ 
ment from which the conclusion may reasonably be 
reached that they contracted with the understanding 
that the attorney’s charges were to be paid out of the 
judgment recovered.” (p. 467) 

In view of this Court’s impounding order dated July 5, 
1950, and other facts of record, it is evident that the amount 
this Court ordered to be distributed to rate-payers was 
never in the possession of the Court or the attorneys for 
the appellee. There is no claim that there was any agree¬ 
ment on the part of anyone, even of the appellee, to pay his 
attorney any fee either out of a refund or from any other 
source for services in connection with the prosecution of 
the appeal to this Court. On the contrary, there is abun¬ 
dant evidence to show that the attorneys for the appellee 
led the public and the consumers to whom refunds were 
ordered to be made to believe that their services were 
rendered as a public civic duty without hope or expectation 
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of compensation or an award by the Court for the services 
performed. 

There could be no agreement in this cause between rate¬ 
payers and attorneys for appellee, other than the consumer 
Vernon V. Baker, to pay attorneys’ fees or expenses. The 
action in this cause was that of Vernon V. Baker. The peti¬ 
tion of appeal from the order of the Commission was in the 
name of Vernon V. Baker “in his own behalf and as a con¬ 
sumer of gas distributed by the Company” (Jt. App. in 
Nos. 10705-6, p. 2) 3 . In the trial of the original case in the 
lower court and in the appeal to this Court, it was only the 
action of the appellee Vernon V. Baker that was under 
review. The petition of appeal of Vernon V. Baker was not 
brought as a class action and was not so intended. 

It follows that if the attorneys for the appellee are en¬ 
titled to attorneys’ fees they must look to their client, the 
appellee. 

In re Chicago, M., St. P. & P. R. Co., supra, was an appeal 
from an order of the Interstate Commerce Commission dis¬ 
allowing attorneys’ fees claimed in a reorganization under 
a statute which gives the Co mmi ssion power to find the facts 
and to fix fees and expenses to be paid from the estate when 
found appropriate. The Court there said it is the ordinary 
rule that attorneys representing creditors and others “must 
look for compensation to their clients rather than to the 
general estate” (p. 436). The Court affirmed the judgment 
disallowing attorneys ’ fees in that case. 

In Fletcher v. Coomes, 52 App. D. C. 159, 285 F. 893 (cert, 
den. 261 U. S. 619), the appellant contended that compensa¬ 
tion should be charged against any funds resulting from the 
sale of realty involved and against the parties in accordance 

I 

3 In the original petition of appeal the name of the Federation of Citi¬ 
zens Associations of the District of Columbia was named as plaintiff, but 
was dropped by order of the Court dated June 13, 1950. 
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with their rights and interest. This Court said that conten¬ 
tion could not be sustained. It said the facts “plainly nega¬ 
tive any implication that intervener’s employment was ap¬ 
proved by the defendants, or that he had any authority 
whatever to speak or act for them” (p. 162). The Court 
also said there is nothing in the record of that case “which 
would warrant the conclusion that the intervener was em¬ 
ployed by any of the defendants in the partition suit, or was 
expressly or impliedly authorized to act for them as attor¬ 
ney therein” (p. 162). The Court also said that neither 
justice nor good conscience requires that such parties 
should bear the expense “for the services of an attorney in 
whose selection they had no voice or part” (p. 163). The 
Court added that there is “absolutely nothing” in the case 
which would warrant a holding that the proceeding com¬ 
menced by the plaintiff for a particular client “created or 
contemplated the creation or the recovery of a fund for the 
benefit of” others (p. 163). 

In the recent case of Lyman v. Campbell, supra, the apel- 
lant moved orally for enforcement of an attorney’s lien on 
the amount of a settlement obtained with the tax collector 
for overpayment of social security taxes. The amount re¬ 
covered was required by the collector to be paid in payment 
of a deficiency for Federal income taxes. Consequently, 
neither the attorney nor the client ever had possession of 
the settlement amount This Court said that no funds ever 
came into the Court’s possession “over which it could con¬ 
ceivably exercise equitable control.” It also said that in 
the District it is settled that a charging lien “does not at¬ 
tach to a particular fund, not in the attorney’s possession, 
unless there is ‘a distinct appropriation of the fund by the 
client, or an agreement that the attorney should be paid out 
of it’ even though it is undisputed that a judgment or decree 
has been obtained through the attorney’s efforts” (p. 702). 
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Again, this Court said, “The appellant must look to his 
client for compensation’’ (p. 702).. 

In the absence of agreement by consumers to pay attorneys’ 
fees, the Court was without power to make such am, award 
from the amount to be refunded to them. 

Dempsey v. Pink, 101 F. 2d 72, (cert. den. 307 U. S. 639) 
was a suit in equity to establish an equitable lien upon funds 
in the hands of the defendant. The bill was dismissed on 
merits and an appeal was taken. The Second Circuit said: 

“Nor was there any agreement that the attorney should 
be paid from any particular fund or property. In the 
absence of any recovery, proof of such an agreement 
together with a definite appropriation by the debtor of 
a specific fund or property to be used to fulfill the 
agreement would be necessary to the creation of a 
lien.” (p. 74) 

This was a suit in New York State, which authorizes at¬ 
torneys’ liens. The Second Circuit affirmed the decree 
dismissing the bill on merits. In Lindberg v. Humphrey, 53 
App. D. C. 243, 289 F. 901, Humphrey claimed a lien as 
attorney in obtaining legislation for the relief of contractors 
and sub-contractors by which Lindberg became entitled to 
substantial payment from the Federal Government. The 
attorney’s claim was that his relation to the case gave him 
“a particular interest in or an equitable right to have his 
fee paid out of the fund created by his services” (p. 247). 
This Court said: 

‘ 1 To create an equitable lien it has long been the law 
that it must appear that there has been ‘a distinct ap¬ 
propriation of the fund by the debtor and an agree¬ 
ment that the creditor should be paid out of it’.” (p. 
248). 



In support of this statement, the Court cites Wright v. EUi- 
son, 1 Wall 16, 17 L. Ed. 555; Ketchum v. St. Louis , 101 
U. S. 306, 25 L. Ed. 999; Ingersoll v. Coram, 211 U. S. 335, 
53 L. Ed. 208; and Taylor v. Wharton, 43 App. D. C. 104. 
The Court said there was no trust fund in the control of the 
Court or in the hands of the Government and no statute 
authorizing a lien thereon, and that the attorney’s suit for 
a claim on the fund should be dismissed. 

In Mellon v. Jones , 60 App. D. C. 269, 51 F. 2d 431, Jones 
wa v s employed to prosecute a claim before the Mixed Claims 
Commission under an agreement by which he was to be paid 
20% of the amount received. The Mixed Claims Commis¬ 
sion fixed a fee of 20% to be paid to Jones. Jones sued his 
client and the Secretary of the Treasury, and asked for ap¬ 
pointment of a receiver to make application of the fund and 
to distribute the 20% found by the Mixed Claims Commis¬ 
sion as his award. Such a decree was entered by the lower 
Court. On appeal, this Court said the decree was erroneous. 
It said the bill of complaint “utterly fails to allege any 
agreement between the client and the attorneys that the 
latter should have a lien for their fees upon the award se¬ 
cured by the services, nor is it alleged that the fees were to 
be paid out of such proceeds’ * (p. 271). The bill did not 
disclose whether the contract of employment was in writing 
or parol, but stated that such contract had been entered 
into; but this Court said: 

“This does not state facts sufficient to entitle the at¬ 
torneys to a lien for their fees upon the funds recovered 
while in the possession of the Treasury, nor did such a 
lien result from the action of the American Commis¬ 
sioner in fixing the amount of the fees, nor is there any 
provision in the Settlement of War Claims Act of 1928 
which creates or establishes such a lien.” (p. 271). 

This Court further said that the appellants did not claim 
their contract of employment specified “the amount to be 
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paid for their services, nor that it was to be secured by a 
lien upon the award, nor that the fees were to be paid out of 
the funds so recovered’’ (p. 271). The Court said it follows 
that the funds were not subject to a lien on behalf of the 
attorneys. In support of its opinion, this Court cited 
Wright v. Ellison, supra, to the effect “that it is not enough 
that the fund may have been created through the efforts and 
outlays of the party claiming the lien” (p. 271). 

The appeal of appellee was not for or on behalf of others 
in a like situation. It is not a class suit. His petition of 
appeal alleges that “he appears in his own behalf and as 
a consumer of gas distributed by the Company” (Jt. App. 
in Nos. 10705-6, p. 2). At no time in his argument before 
the Court did the appellee contend that he was bringing 
this action as a class action and for the benefit of consum¬ 
ers. Clearly, it is not a class action. Fletcher v. Coomes, 
supra, at p. 162; Abbott, Puller & Myers v. Peyser, supra, 
at p. 526; Lea v. Paterson Sav. Inst., 142 F. 2d 932, at p. 
935. 

This action was not a suit for a money judgment. It was 
a review of an administrative order. It is not the kind of 
suit in which the Court had equitable control over any fund. 
There is a complete absence of agreement or claim of the 
existence of an agreement that the rate-payers or any 
group of rate-payers had agreed to pay the appellee or his 
attorneys any amount that might be refunded. In the 
absence of such agreement, there is no charge that the 
Court could make upon the amount that the law and this 
Court required the Company to refund to its consumers. 

The statute does not authorize payment of Attorneys 7 fees. 

Section 43-705 of the Code provides that on appeal from 
the Commission’s order the court “shall either dismiss the 
said appeal and affirm the order or decision of the commis¬ 
sion or sustain the appeal and vacate the commission’s 
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order or decision”. Section 43-706 provides that in the 
determination of an appeal from an order of the Com¬ 
mission “the review by the court shall be limited to ques¬ 
tions of law, including constitutional questions; * * V’ 
Section 43-710 of the Code provides that the method of re¬ 
view of the Commission’s orders provided in the Act shall 
be exclusive. 

In Fletcher v. Coomes, swpra, at page 163, the Court 
said that if attorneys’ fees could be regarded as taxable 
costs, as distinguished from compensation which attorneys 
charged or received from their clients, “such fees could 
not be taxed in this jurisdiction, inasmuch as they are not 
included in the list of cases and matters in which compen¬ 
sation of attorneys may be taxed and allowed,” under 
the District Code. The Court said that, the Code having 
specifically provided when and in what legal proceedings 
compensation of attorneys may be taxed and allowed, 
“taxation and allowance thereof must be limited to the 
matters enumerated in the section and must be had as 
therein provided” (p. 163). The Court further said there 
is “absolutely nothing” in the case which would warrant 
a holding that the proceeding commenced by the plaintiff 
for a particular client “created or contemplated the crea¬ 
tion or the recovery of a fund for the benefit of” others. 

In Ewing v. Gardner, 341 U.S. 321, the Court said the 
sole question presented was the validity of the affirmance 
by the Court of Appeals of the judgment rendered against 
the Federal Security Administrator for costs allowed by 
the District Court. The Supreme Court said: 

“There being no express statutory authority for the • 
allowance of costs to the respondent, such an award 
was precluded by 28 U.S.C. § 2412(a).” 

The judgment of the Court of Appeals, insofar as it re¬ 
lated to the taxation of costs against the petitioner, was re- 
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versed. The Court held that costs could not be taxed ex¬ 
cept where they were expressly authorized. 

In Lea v. Paterson Sav. Inst., supra, the petitioner 
claimed that through his activities as attorney the bank¬ 
ruptcy plan finally approved was more favorable to all 
creditors, and each having accepted its benefits is liable to 
him for a fee measured by a reasonable portion of the 
benefits received. The appellees contended, among other 
things, that the allowance for attorneys ’ fees was not au¬ 
thorized by the Act, and moved to dismiss the petition. 
The Court said: “We agree with appellees” (p. 933). 
The Court also said that though bankruptcy proceedings 
are ruled by equitable considerations, where power is in¬ 
voked “warrant for the action sought must be found in 
the statute” (p. 933). The Court held that the District 
Court was right in its view that the allowance of attorneys’ 
fees “was not warranted under the provisions of the 
municipal bankruptcy act, and should, therefore, be de¬ 
nied”. Under the facts as alleged and shown of record 
“the allowance sought was not authorized under general 
principles of equity” (p. 934). (Emphasis supplied). 

In Lindberg v. Humphrey, supra, the Court said there 
was no trust fund in its control and no statute authorizing 
a lien thereon, and held that the suit for attorneys’ fees 
should be dismissed. In Mellon v. Jones, supra, this Court 
pointed out that there was no provision in the Settlement 
of War Claims Act of 1928 which authorizes the payment 
of attorneys’ fees from a fund recovered (p. 271). 

Expenses incurred and legal work performed for another 

client are not proper charges in the appellee’s action. 

The expenses allowed by the lower Court and the greater 
part of the legal work for which fees were awarded were 
expenses incurred and legal work performed for another 


client, and may not be made the bases for expenses of ap¬ 
pellee and fees for his attorneys. 

The firm of Roberts & McJnnis did not represent the ap¬ 
pellee in the original trial in the District Court Attorney 
Roberts stated that his firm joined with Mr. Leeman “as 
counsel for Mr. Baker” on June 21, 1950 (R. 177). The 
lower Court stated that it had decided the case before At¬ 
torney Roberts came into it (R. 278). 

The statement of alleged disbursements by Roberts & 
Mclnnis filed in the District Court May 2,1951 (Jt. App. 18) 
shows that there have been claimed on behalf of appellee 
Baker expenses that were incurred prior to the time the 
Company filed its application with the Commission. The 
Company filed its application with the Commission on 
July 14, 1949, and the hearings started July 28, 1949, and 
ended October 11, 1949 (Jt. App. in Nos. 10705-6, pp. 78, 
79). 

In the statement of alleged expenses, there is an item for 
technical services “prior to July 14, 1949” in the amount 
of $1,223.75 (Jt. App. 19). This alleged expenditure was 
prior to the time the Company filed its application. The 
nature of the work described in the statement is the kind 
of work and the kind of information required to prosecute 
a quo warranto case. The firm of Roberts & Mclnnis is 
prosecuting a case against the Company in the name of the 
United States ex rel. John G . Webster <& Sons, Inc., to 
force it out of the merchandising and jobbing business. 4 


4 In addition to representing John G. Webster & Sons, Inc., in the quo 
warranto case, the firm of Roberts & Mclnnis represented George C. 
Webster, Treasurer of John G. Webster & Sons, Inc., as Trustee for the 
Master Plumbers’ Association, Inc., and the Gas Consumers and Inde¬ 
pendent Appliance Dealers, in other proceedings. Under date of July 11, 
1949, Attorney Roberts asked the Corporation Counsel of the District of 
Columbia to prosecute the Company for engaging in plumbing work 
without a license. Subsequently, the attorneys requested the United States 
Attorney for the District of Columbia to bring an action against the 
Company to force it out of the merchandising and jobbing business. 
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There have been several preliminary and pretrial pro¬ 
ceedings in the quo warranto action, bnt it has not yet 
been tried on merits. At all times shown in the statement 
of alleged disbursements by Roberts & Mclnnis, that firm 
represented George C. Webster, Trustee of the Master 
Plumbers’ Association, Inc., and the Gas Consumers and 
Independent Appliance Dealers in their various efforts 
before administrative bodies and the courts. 

Exhibit 42 in the proceeding before the Commission 
(Jt. App. in Nos. 10705-6, p. 629) shows that George C. 
Webster, a member of the Board of Directors of the Master 
Plumbers’ Association, Inc., had, prior to May 24, 1949, 
employed the firm of Roberts & Mclnnis and the firm’s 
twin partnership, Associated Professional Services— 

“ • * * to conduct certain investigations and studies, 
to prepare accounting, engineering and other data, 
and to initiate and appear for the Association before 
administrative agencies and the courts in the District 
of Columbia, toward the end that the Washington Gas 
Light Company shall terminate its merchandising busi¬ 
ness in gas heaters, gas refrigerators, gas ranges and 
water heaters.” (Jt. App. in Nos. 10705-6, p. 405, 629). 

George C. Webster was called as a witness in the pro¬ 
ceedings before the Comimssion in 1949 “as a witness for 
and on behalf of the Gas Consumers and Independent 


Upon his refusal to bring such action, they requested the Attorney General 
of the United States to bring such an action, which request was refused. 
Following that, the quo warranto case was instituted. In addition to that, 
the firm of Roberts & Mclnnis brought a petition for injunction and 
temporary restraining order in Civil Action No. 3655-49 against the Com¬ 
pany and the Commission on August 31, 1949, to prevent the Commission 
proceeding with the hearing on the Company’s application for increase 
in rates (R. 314). The same firm, on January 23, 1950, filed a petition 
of appeal from the Commission’s order No. 3600 in the name of George C. 
Webster, Trustee, in Civil Action No. 333-50, in which Webster brought 
action in his personal capacity as Trustee of Gas Consumers and In¬ 
dependent Appliance Dealers and as Treasurer of John G. Webster & 
Sons, Inc. (R. 314). 


31 


Appliance Dealers” (Jt. App. in Nos. 10705-6, p. 394) 
and testified that it was pursuant to the authority con¬ 
tained in Exhibit 42 that he had employed the firm of 
Roberts & Mclnnis and Associated Professional Services 
prior to the meeting of the Board of Directors of the 
Master Plumbers ’ Association, Inc., on May 24, 1949 (Jt. 
App. in Nos. 10705-6, p. 411). Attorney Roberts stated that 
Mr. Webster was appearing under such authority (Jt. 
App. in Nos. 10705-6, p. 413). 

George H. Harbaugh, whose services were used and for 
which part of the alleged expenses were incurred, as shown 
by the statement of disbursements, testified in the pro¬ 
ceedings before the Commission “as a witness for and on 
behalf of the Gas Consumers and Independent Appliance 
Dealers” (Jt. App. in Nos. 10705-6, p. 415) and testified 
that he was Executive Secretary for Associated Profes¬ 
sional Services (Jt. App. in Nos. 10705-6, p. 327). 

The statement of alleged disbursements by Roberts & 
Mclnnis shows an account, “Associated Professional Serv¬ 
ices Expenses prior to October 8, 1949 $522.09” (Jt. 
App. 20). The dates shown on the statement of alleged 
disbursements show that, of the total amount of $14,715.48 
claimed, $9,432.33 was incurred at a time prior to the time 
that the firm of Roberts & Mclnnis became attorneys 
for appellee Baker. Of this amount, it is admitted that 
$2,000 is a proper credit for work applicable to the quo 
warranto case, and that $1,018.39 had been paid by dona¬ 
tions collected through the Federation of Citizens Asso¬ 
ciations. 

It follows that, of the $12,715.48 awarded by the lower 
Court to Roberts & Mclnnis, $9,432.33 was incurred prior 
to that firm’s entry in this case and that $1,018.39 had been 
paid by collections through the Federation of Citizens 
Associations. 

In the original appeal in the lower Court, appellee 
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Baker represented himself, and as snch he is not entitled to 
attorney’s fees. He has made no claim for expenses in¬ 
curred by him np to the time of the Oral decision from 
the bench on June 30, 1950, and the entry of the judgment 
vacating the Commission’s order on June 27,1950. Attor¬ 
ney Roberts said that the only expense incurred by appellee 
Baker was $11.00, which amount had been returned to him 
by the Federation (R. 309). 

The attorney for the Company directed the lower Court’s 
attention to the fact that the work described by the firm 
of Roberts & Mclnnis was “work which his firm did for 
other clients before the Public Utilities Commission” (R. 
168). The attorney for the Commission directed the lower 
Court’s attention to the fact that the firm of Roberts & 
Mclnnis did not represent the Federation of Citizens Asso¬ 
ciations nor Mr. Baker in the proceedings before the 
Commission, and “That record will show he represented 
George C. Webster and the Independent Appliance Dealers 
Association • • •” (R. 171). The attorney for the 

Commission directed the Court’s attention to the fact 
that the time Attorney Roberts referred to in his state¬ 
ment of disbursements “is time where it was employed 
and paid for and on behalf of another client” (R. 172, 
274). 

The attorney for the Commission asked the Court to 
ask Attorney Roberts if the other client “has not reim¬ 
bursed him for the expenses incurred in that action; and 
if that other client has not paid him a reasonable attorney’s 
fee for the action in those cases” (R. 317-318). The Court 
refused to require such information (R. 319). In the 
proceedings before the Commission Attorney Roberts ob¬ 
jected to his witness George C. Webster furnishing certain 
information asked for by the Company’s counsel, and 
asked if the Commission was interested “in how much he 
[Webster] is going to pay me, or has?” (Jt. App. in Nos. 
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10705-6, p. 412). This statement by Attorney Roberts is 
a clear indication that George C. Webster, as Trustee for 
the Master Plumbers’ Association, Inc., and the Gas Con¬ 
sumers and Independent Appliance Dealers, was going 
to pay the firm of Roberts & Mclnnis, or had paid that 
firm for the work it did in the proceedings before the 
Commission. All of the expenses set out in the statement 
of alleged disbursements covering the period prior to and 
during the hearings before the Commission were expenses 
incurred on behalf of that client, and the legal work per¬ 
formed was on behalf of such client. 

The lower Court stated that the firm of Roberts & Mc¬ 
lnnis did not come into the appellee’s case until that Court 
had decided the original case (R. 278). Attorney Roberts 
stated that he became attorney for the appellee on June 
21, 1950 (R. 177). 

Witness George C. Webster testified in the proceeding 
before the Commission that his authority for appearing 
was that contained in the extract from the minutes of the 
special meeting of the Board of Directors of May 24, 1949, 
of the Master Plumbers’ Association, Inc., which was re¬ 
ceived in evidence as Exhibit No. 42 (Jt. App. in Nos. 10705- 
6, pp. 405, 629). It will be observed that the authority 
for Mr. Webster’s action was that of engaging attorneys 
and specialists ‘‘and to initiate and appear for the Asso¬ 
ciation before administrative agencies and courts • • • 
toward the end that the Washington Gas Light Company 
shall terminate its merchandising business in gas heaters, 
gas refrigerators, gas ranges and water heaters” (emphasis 
supplied) (Jt. App. in Nos. 10705-6, pp. 405, 629). Mr. 
Webster also testified that he was “engaged in the plumb¬ 
ing and heating business and sale of gas appliances” 
with the firm of John G. Webster & Sons, Inc. (Jt. App. 
in Nos. 10705-6, p. 394). 

The quo warranto case, Action No. 4641-49, was for the 
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precise purpose of trying to force the Company to “ter¬ 
minate its merchandising business in gas heaters, gas re¬ 
frigerators, gas ranges and water heaters”. The witness 
Webster testified that he employed the firm of Roberts & 
Mclnnis and Associated Professional Services to carry 
out the purpose of the Master Plumbers’ Association to 
force the Company out of the merchandising business (Jt. 
App. in Nos. 10705-6, pp. 405,411). The statement of alleged 
disbursements shows that the expenses allowed by the 
lower Court were for work performed by the twin partner¬ 
ships of Roberts & Mclnnis and Associated Professional 
Services in carrying out the purpose of the Master Plumb¬ 
ers ’ Association as expressed in Exhibit No. 42. 

It is not conscionable to permit expenses and attorney’s 
fees to be charged against the consumers if those expenses 
were incurred and the legal work performed for ancfcj^r 
client in other proceedings. The courts have said that 
where expenses and fees are appropriately allowed they 
may be enforced only against the proceeds of a judgment 
secured “in the particular case”. In Hoxsey v. Hoffpauir, 
180 F. 2d 84 (cert. den. 339 U. S. 953), Hoxsey employed 
Hoffpauir to bring a libel suit in the State of New York. 
Hoffpauir secured a judgment in New York for failure to 
pay attorney’s fees, and on the basis of that judgment 
entered suit against Hoxsey in Texas, the state of his 
residence. The Fifth Circuit Court of Appeals said that 
the statute under which the New York judgment was ob¬ 
tained authorized a charging lien, and said that such a 
lien “pertains to the fee earned by the attorney in the 
particular case, and proceedings to enforce such a lien 
are considered as proceedings in rem and may he enforced 
only against the proceeds of a judgment secured in the 
particular case” (emphasis supplied) (p. 87). While the 
New York statute authorized an attorney’s retainer lien 
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on papers or property involved in the particular litigation, 
the Court said that such a lien is enforceable only against 
the papers or property in possession of the attorney and 
any recovery or receipts resulting from that litigation. 

In Seeley v. Hunt, 109 F. 2d 595 (cert. den. 309 U. S. 
690) the lower Court undertook to tax in that case one 
half of the cost of a former appeal against the complain¬ 
ants. The Court said this was error “for the reason that 
the complainants were taxed with one half the cost of 
the transcript of record on the former appeal” (p. 597). 

It is not enough that a fund may have been created or that 

benefits may have resulted through efforts of a party 

claiming a charge on the fund. 

Even if the appellee and his attorneys had aided in the 
creation and preservation of a fund, that is not enough to 
constitute a charge upon it. In Mellon v. Jones, supra, 
Jones contended that his efforts had resulted in an award. 
It was undisputed that he had a contract to receive 20% of 
the award. This Court said the bill of complaint “utterly 
fails to allege any agreement between the client and the at¬ 
torneys that the latter should have a lien for their fees upon 
the award secured by their services, nor is it alleged that 
the fees were to be paid out of such proceeds.” This Court 
held, therefore, that the complaint did not state facts suffi¬ 
cient to entitle the attorneys to fees upon the funds recov¬ 
ered. Jones did not contend that his contract specified 
“that the fees were to be paid out of the funds so recov¬ 
ered” (p. 271). This Court cited Wright v. EUison, supra, 
to the effect “that it is not enough that the fund may have 
been created through the efforts and outlays of the party 
claiming the lien” (p. 271). 

The courts have many times said that mere benefits or 
incidental work rendered in recovering or creating a fund is 
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not sufficient to justify a charge against such fund. Davis 
v. Seneca Falls Mfg. Co., *17 F. 2d 546, at p. 549; Thomas v. 
Peyser, supra, at p. 372; Geiger v. Peyser, supra, at p. 168; 
Abbott, Puller & Myers v. Peyser, supra, at p. 526; Lea v. 
Paterson Sav. Inst., supra, at p. 934. 

The lower Court had no power to alter the judgment of the 

Court of Appeals. 

On January 4,1951, the attorneys for the appellee filed a 
motion in this Court for a modification of this Court’s im¬ 
pounding order dated July 5, 1950, and asked the Court to 
make provision for the payment of appellee’s costs and 
expenses, including attorneys’ fees, covering services there¬ 
tofore rendered and yet to be performed. Under date of 
January 23, 1951, this Court denied the motion. 

It was subsequent to this Court’s denial of the motion for 
provision for expenses and attorneys’ fees, and after the 
cause had been remanded to the District Court, that the at¬ 
torneys for the appellee, on April 2,1951, filed their petition 
asking the District Court to allow them expenses and at¬ 
torneys’ fees. The mandate of this Court did not direct 
nor authorize the District Court to consider or award ex¬ 
penses and attorneys’ fees. This Court remanded the cause 
for action in accordance with its opinion of December 21, 
1950, and ordered that the appellee recover against the 
Company $404.30 as taxable costs in the cause. 

In Rome Indemnity Company of New York v. O’Brien, 
112 F. 2d 387, the appellant, in conformity with the mandate 
of the Court of Appeals, paid into the registry of the Court 
the amount of the judgment, together with interest thereon 
from the date of its rendition. Subsequent thereto, the 
District Judge on remand entered an order correcting and 
amending the judgment affirmed by the Court of Appeals by 
adding thereto the words “with interest thereon at 5% 
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from July 14,1935, the date of the institution of the suit, to 
February 11, 1937, the date of the judgment”. The Court 
of Appeals said— 

“ • * • the District Judge was without power to alter 
a judgment affirmed by us and it was his duty, upon the 
receipt of the mandate, to proceed with the execution 
of the judgment, and no more; * * (p. 388) 

The Court said this limitation upon the authority of the 
District Judge is established by a long line of Federal cases, 
some of which it cited, in support of its action. The Court 
further said that this limitation upon the power of the 
District Court to alter a judgment upon remand was not 
modified by Rule 60 of the Federal Rules of Civil Procedure. 

This Court, by its decision of December 21,1950, ordered 
that the refunds “be distributed to rate-payers”. By its 
mandate of March 29, 1951, the cause was remanded to the 
District Court for action in accordance with the opinion of 
December 21,1950, including the entry of appropriate order 
or orders “to effect the distribution to rate-payers” of the 
moneys collected as the result of the rate increase granted 
by Order No. 3600. 

The order of the lower Court herein appealed from alters 
the effect of the opinion and the mandate of this Court by 
requiring the Company to pay “out of funds impounded in 
its possession which are to be returned to the consumers of 
gas” expenses in the amount of $12,715 and attorneys’ fees 
in the amount of $55,000. The May 10 order of 1951 is a 
clear and unjustified alteration of this Court’s mandate. 
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Conclusion 

It is respectfully submitted that the judgment of the 
lower Court dated May 10,1951, should be reversed and the 
Court instructed to carry out the mandate of this Court 
dated March 29, 1951. 

Respectfully submitted, 

Vebnon E. West, 

General Counsel, 

Lloyd R. Haeeison, 

Counsel, 

Attorneys for Appellant, 
Public Utilities Commission 
of the District of Columbia, 
District Building, 
Washington 4, D. C. 
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APPENDIX 

Portions of the Statute Creating the Commission 

Paragraph 65, in part (Sec. 43-705, D. C. Code): 

“Upon the conclusion of its hearing of any such ap¬ 
peal the court shall either dismiss the said appeal and 
affirm the order or decision of the commission or sus¬ 
tain the appeal and vacate the commission’s order or 
decision. In either event the court shall accompany 
its order by a statement of its reasons for its action, 
and in the case of the vacation of an order or decision 
of the commission the statement shall relate the par¬ 
ticulars in and the extent to which such order or de¬ 
cision was defective.” 

Paragraph 66 (Sec. 43-706, D. C. Code): 

“In the determination of any appeal from an order 
or decision of the commission the review by the court 
shall be limited to questions of law, including constitu¬ 
tional questions; and the findings of fact by the com¬ 
mission shall be conclusive unless it shall appear that 
such findings of the commission are unreasonable, ar¬ 
bitrary or capricious.” 

Paragraph 69(a) (Sec. 43-710. D. C. Code): 

“The method of review of the orders and decisions 
of the commission provided by paragraphs 64, 65, 66, 
67, 68, and 69, herein, shall be exclusive.” 


(6465) 
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Foe the District of Columbia Circuit. 


No. 11,084 

Washington Gas Light Company, Appellant, 
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Vebnon V. Baker, Appellee. 
and 

No. 11,085 

Public Utilities Commission of the District of Columbia, 

Appellant, 

v. 

Vernon V. Baker, Appellee. 


Appeals from Orders of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 

This Brief is being filed pursuant to the Order of this 
Court, dated October 31, 1951, which postponed action on 
the motion of William A. Roberts and the law firm of 
Roberts & Mclnnis for leave to intervene, appear as amicus 
curiae and for leave to withdraw appearance as counsel 
for Vernon V. Baker, and ordered that William A. Roberts 
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and Roberts & Mclnnis be permitted to file briefs and make 
oral argument on the points involved in these appeals. 

COUNTER STATEMENT OP THE CASE 

On July 14, 1949, Washington Gas Light Company filed 
an application for an increase in gas rates with the Public 
Utilities Commission of the District of Columbia. 

On July 19, 1949, the law firm of Roberts & Mclnnis, 
counsel for George C. Webster as trustee of the Gas Con¬ 
sumers and Independent Appliance Dealers, as an officer 
of John G. Webster & Sons, Inc., a corporation engaged in 
the business of installing gas appliances in the District of 
Columbia, and in his personal capacity as a consumer of the 
products and services of the Washington Gas Light Com¬ 
pany, filed a petition to intervene in opposition to the 
proposed increase. This representation included numerous 
individual consumers who were in no manner related to 
the gas appliance business. The petition to intervene was 
granted by the Commission at the opening hearing on July 
28, 1949. Roberts & Mclnnis also entered an appearance 
at the opening hearing for the District of Columbia Indus¬ 
trial Union Council, CIO. 

Mr. Webster in his various capacities was interested not 
only in the accounting methods covering the merchandising 
activities of the Gas Company and in the continued exten¬ 
sive use of gas, but also as a consumer in the general ques¬ 
tion of the Company’s entitlement under the law to higher 
rates. One minor question in the proceedings relating to 
the failure of the Gas Company to account properly for 
losses on appliance promotion and merchandising was 
determined early in the proceeding adversely to the Com¬ 
pany. The firm of Roberts & Mclnnis continued its gen¬ 
eral representation of all consumers. 

Mr. Roberts, together with other members of his firm, 
attended all the proceedings before the Commission on the 
Gas Company’s application which consumed 13 days, be¬ 
ginning on July 28, 1949 and ending October 11, 1949. 
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During this period very extensive investigation of all phases 
of the Gas Company’s operations and accounts was made 
and presentation of evidence was completed by Roberts & 
Mclnnis and numerous technical experts employed by them 
and oral argument was presented on behalf of the con¬ 
sumers. The testimony before the Commission consumed 
1827 pages as reported by official reporters. Mr. Roberts 
and his associates cross examined all witnesses who ap¬ 
peared for the Gas Company in support of its application 
and presented witnesses who testified in opposition to the 
application. Extensive and detailed exhibits were pre¬ 
pared under his direction which were received in evidence. 
Regarding the Order No. 3600 to be unlawful and inade¬ 
quate, they filed a comprehensive petition for reconsidera¬ 
tion, and, on its denial by the Commission, appealed to the 
United States District Court. As a result of this intensive 
participation, the record in opposition to the increase in 
rates was developed in a substantial measure. That record 
was relied on by Appellee, Vernon V. Baker, in his initial 
action as well as in the prior appeals to this Court by the 
Washington Gas Light Company and the Public Utilities 
Commission, Nos. 10705 and 10706, from the decision of the 
District Court dated July 27, 1950 which vacated and set 
aside the order of the Commission, Order No. 3600 of 
November 9,1949, under which the Commission had granted 
the rate increase. 

Appellee, Vernon V. Baker, and the Federation of Citi¬ 
zens’ Association of the District of Columbia did not par¬ 
ticipate in the hearings before the Commission. Following 
his appointment as Chairman of the Public Utilities Com¬ 
mittee of that Association by the newly elected president, 
Herbert P. Leeman, Mr. Baker filed a petition for recon¬ 
sideration of the Order, the petition stating that the Feder¬ 
ation was acting as a representative of the gas consumers 
among its members and for the benefit of consumers gen¬ 
erally in the District of Columbia. The Commission having 
previously denied the petition for reconsideration filed by 
Roberts, denied Baker’s petition on December 14,1949, and 
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thereafter, on February 10, 1950, Appellee Baker and the 
Federation took a joint appeal in the District Court from 
the Order of the Commission. The previously filed appeal 
on behalf of Webster et al. had been dismissed for technical 
reasons relating to form of signature, and while appeal 
on this action was pending formulation, Baker’s appeal 
was brought up on motion. 

The Federation of Citizens’ Association was dismissed as 
a party in Civil Action No. 673-50, and thereupon Appellee, 
Vernon V. Baker, as a consumer and on behalf of consumers 
generally continued the litigation and contested the validity 
of the rate order. After argument the Trial Court indicated 
its conclusion that the Commission Order was invalid. 
Because of Mr. Baker’s employment by the Interstate Com¬ 
merce Commission as an examiner, he was unable to carry 
on the litigation to conclusion and act as his own attorney, 
and on June 16, 1950, he wrote to Mr. Roberts and stated 
in his letter: 

“I am aware that your firm participated in the entire 
proceeding before the Commission and that your asso¬ 
ciates and yourself are already familiar with the ex¬ 
hibits prepared on behalf of the public.” 

He requested Mr. Roberts and his firm to represent him 
in concluding the case before the District Court and in the 
Court of Appeals and such other proceedings as might be 
incidentally required in concluding the litigation (Add. 39). 
Realizing the importance of the matter to the public gen¬ 
erally, Mr. Roberts acceded to Mr. Baker’s request and 
entered his appearance in the District Court as attorney 
for Mr. Baker. Roberts & Mclnnis prepared a draft of 
findings of fact and conclusions of law for the District 
Judge and presented further argument to the Court on 
June 27,1950. The District Court on June 27,1950 entered 
judgment vacating and setting aside the Commission’s 
Order No. 3600 (Joint App. 48). The defendants, appel¬ 
lants herein, applied for a stay of the Court’s order and 
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Roberts & Mclnnis prepared, filed and argued in opposition 
on behalf of plaintiff. The stay was denied. Defendants 
thereupon noted an appeal and on June 30, 1950 served 
notices of motion for stay on appeal on Roberts & Mclnnis 
and William A. Roberts, as counsel for Appellee. Objec¬ 
tions to the motion for stay were filed in the Court of 
Appeals by counsel for Appellee and the matter was argued 
before the Court of Appeals on July 5, 1950. The stay 
was granted upon certain conditions including the require¬ 
ment that the Gas Company set aside and impound in a 
separate fund all sums received thereafter resulting from 
the increase in the gas rate. 

The appeals of the Washington Gas Light Company and 
the Public Utilities Commission, Nos. 10705, and 10706, 
were perfected and a joint designation agreed upon by 
counsel for Appellants and Appellee was printed and filed 
in the Court of Appeals. The transcript of record as filed 
embraced 709 printed pages. Extensive briefs were filed by 
Appellants and by Roberts & Mclnnis on behalf of Appellee. 
When the case came on for hearing Mr. Roberts presented 
the argument for Appellee. On December 21, 1950 the 
Court of Appeals rendered its opinion (Joint App. 55) 
and ordered distribution to rate-payers of the funds result¬ 
ing from the rate increases granted by the Commission. 

On December 29, 1950, the Appellants moved for a stay 
of the mandate of the Court of Appeals to permit applica¬ 
tion to the Supreme Court for the allowance of a Writ of 
Certiorari. Mr. Roberts, as counsel for Appellee, pre¬ 
pared the record and filed a reply in opposition to the 
requested stay and asked the Court, conditioned upon the 
grant of the delay requested, to modify its impounding 
order of July 5,1950 to provide for expenses and attorneys 
fees. On January 23, 1951, the Court of Appeals Per 
Curiam, granted the motions to stay the mandate providing 
the petition for a Writ of Certiorari be filed by February 
15, 1951, and denied Appellee’s motion for a modification 
of the order of July 5,1950. No reference was made to any 
of the conditions requested by the Appellee. 
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Thereafter petitions for a Writ of Certiorari were filed 
with the Supreme Court to which briefs in reply were 
prepared and filed by Roberts & Mclnnis. On March 26, 
1951, the Supreme Court denied certiorari. On March 29, 
1951 the Court of Appeals handed down its mandate to the 
District Court in which it affirmed the order of June 27, 

1950 of the District Court which had been appealed from, 
with costs, and remanded the cause to the said Court for 
action in accordance with its opinion “including the entry 
of appropriate order or orders to effect the distribution to 
rate-payers of those moneys collected as a result of the 
rate increase granted by the Public Utility Co mmi ssion 
Order No. 3600, dated November 9, 1949.’ * 

After the cause was remanded to the District Court, 
Roberts & Mclnnis filed with the Court a Petition proposing 
an order for the distribution of the funds, the entry of an 
order vacating the Commission’s Order No. 3600 and rein¬ 
stating the rates in effect prior to November 9, 1949, 
and requested an allowance of interest, expenses and counsel 
fees. The Court set this matter for hearing on April 2, 

1951 and argument was presented on the proposed plan for 
distribution of the fund and allowances of interest. The 
case was set for hearing on April 4, 1951 at which time 
the witness for the Gas Company testified as to the matter 
of distribution of the fund. The Court ruled that it had 
jurisdiction to cover the entire matter of refund and dis¬ 
position of the case. During the afternoon session on April 
4th the question of attorneys’ fees was discussed by the 
Court. The representation by Roberts & Mclnnis before the 
Commission and the courts was outlined by Mr. Roberts, 
who stated that accounting, engineering and other costs had 
been borne by Roberts & Mclnnis and that the record which 
was available to the Court was based on extensive account¬ 
ing calculations and an enormous amount of research. Mr. 
Roberts further stated nine different attorneys in his firm 
had spent 1,185 hours of time on the litigation before the 
courts after the case was filed in the District Court by 
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Appellee, that sums in excess of $12,000 had been paid to a 
firm of accountants and statisticians, and that the total of 
attorneys’ time was approximately 2,800 hours. He pointed 
out that in each court they had been successful in represent¬ 
ing the interest of the Appellee and the consumers. Mr. 
Woods, one of the attorney of Roberts & Mclnnis addressed 
the Court on the subject of the allowance of attorneys’ 
fees and called attention to the general rule that a court 
exercising equity jurisdiction may make an award of coun¬ 
sel fees against interests which have been benefited by the 
services of an attorney at any time it retains jurisdiction 
of the case. 

The District Court determined that 5 per cent interest 
on the amount to be refunded should be allowed and asked 
counsel to g§t together and prepare an order for the distri¬ 
bution of the fund. Pursuant to the instructions of the 
Court, an extensive inquiry was conducted by engineers 
and accountants employed by Roberts & Mclnnis of the 
details of the records of the Gas Company and the means 
available for determination and payment of the refund, 
together with interest thereon. A proposed method of 
refunds in exhibit form indicating the distribution of the 
accounts of 175,000 customers over a period of seventeen 
months and the relative rates applicable, was presented to 
the Court at the hearing on April 20,1951. More than ade^ 
quate opportunity was given to everybody to raise every 
question that could be raised as to the form of the order. 
The Court accepted substantially the method of distribu¬ 
tion presented on behalf of the public by Roberts & Mclnnis 
and directed the preparation of an order upon the amounts 
to be refunded with interest at 5 per cent. An order was 
prepared and agreed to by counsel for all parties and sub¬ 
mitted to the Court. The Court entered its order for the 
distribution of the refund on April 30,1951. This is one of 
the orders appealed from. 

A further discussion on the allowance of fees and ex¬ 
penses was held at the April 20th hearing and the Court 
stated that “it had no doubt whatsoever that in a proper 
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case it has the discretion to award compensation to connsel 
and expense money, when they come in and succeed in 
securing a fund that the rate-payers are beneficiaries of”. 
The Court remarked, “Certainly, if, in this appeal, the 
public had not been represented at all, in all probability, 
the appeal would have gone, the lower court would have 
been reversed- So that I have no difficulty about allowing 
a fee and I have no difficulty in paying the proper and 
legitimate expenses”. 

At the hearing on May 1, 1951, the subject of fees and 
expenses was again discussed and argument was made by 
counsel for the Gas Company and the Commission on the 
statement of disbursements presented by Roberts & 
Mclnnis. They excepted to certain items included in the 
statement as having been incurred for another client in 
representation before the Commission. Mr. Roberts main¬ 
tained the position that the Court, in its discretion, had 
authority to provide for the payment of expenses and 
reasonable attorneys’ fees from the fund for services per¬ 
formed throughout the entire proceedings which resulted 
in the creation of the fund. He pointed out that the tran¬ 
script of testimony and the exhibits before the Commission 
were used in the original proceeding in the District Court 
and the Court of Appeals and appear in the record of the 
Supreme Court on the petitions for Writ of Certiorari and 
that all the expenditures of $14,715.48 were incurred for 
the consumers as a class, stating, however, that work at a 
maximum cost of $2,000 could possibly have been used in 
connection with another case and might be reimbursed 
therefor. The Court stated that “if counsel is entitled to 
reimbursement for expenses and to a counsel fee, it is not 
because they represented any particular individual, but 
because they saved a million and a quarter dollars for a 
class.” When the Court determined that it would allow 
counsel fees in the sum of $55,000 and expenses, counsel 
for the Gas Company asked the Court to fix a supersedeas 
bond in order that the Gas Company might take an appeal. 
The Court denied the request stating that it did not tbiTiV 
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the Company had any standing to take an appeal since the 
fees and expenses “ will have to come out of the consumers.’’ 
It was during these proceedings that Vernon V. Baker for 
the first time indicated that he expected to participate in 
any fee allowed. 

Further hearing was held on May 10, 1951 at which time 
the Court presented its order for the allowance of fees and 
expenses. Counsel for the Gas Company and the Commis¬ 
sion stated that they had no objection to the form of the 
order as drawn and the order was signed and entered. The 
Company is also appealing this order of May 10,1951. 

On May 10, 1951 the Gas Company filed a motion for a 
new trial, or, in the alternative, for amendment of the order 
of April 30, 1951 which proposed disposition by the Public 
Utilities Commission. Roberts & Mclnnis prepared and 
filed an answer in opposition to this motion with a mem¬ 
orandum of points and authorities on May 15, 1951. The 
Court denied the motion on May 16, 1951. 

On May 21, 1951 the Gas Company filed a motion for an 
order altering or amending the orders of April 30 and 
May 10, 1951. Roberts & Mclnnis prepared and filed an 
answer in opposition to such motion with a memorandum of 
points and authorities on May 24, 1951. A hearing was 
held on May 24, 1951 at which time the Gas Company’s 
Motions for rehearing and altering the orders of April 30 
and May 10 was taken up. In answer to questions by the 
Court, counsel for the Gas Company admitted that he had 
agreed to the order of April 30, but had filed his motion for 
a rehearing of that order because he wished the Court 
to add a section remanding the case to the Public Utilities 
Commission “after Your Honor had finished with it”. When 
questioned as to what advantage they would have received 
by having it remanded to the Commission rather than carry¬ 
ing out the Court’s order of April 30, he stated they had 
no intent not to carry out the order, didn’t see any advan¬ 
tage in having the case remanded to the Commission and 
that the purpose of the motion was simply a matter of 
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completing the record in all respects. At no time was there 
any question raised as to the authority of the District 
Court to act with respect to the distribution of the fund. 

During the hearing on May 24, 1951, counsel for the 
Gas Company contended that if the Company complied 
with the order of April 30th, it would have to pay fees and 
expenses as allowed in the order of May 10th out of its 
own pocket. The Court made it perfectly clear that “the 
amount provided by the Court’s order of May 10th for 
counsel fees and expenses was to be deducted from the 
amount to be paid to consumers.” The Court said there 
wasn’t any question about it and there was no “necessity 
for modifying the order of April 30th or any other.” The 
Court then overruled the motion of May 21, 1951 for an 
order altering or amending the order of April 30th and 
May 10, 1951, and an order to that effect was entered on 
May 28,1951. At the close of the hearing, the Court stated 
that it did not think the motions of the Gas Company had 
been made in good faith and expected the refunds to begin 
not later than September 1, and if they were not, the 
Company would he held in contempt. In view of the Court’s 
denial of the Company’s motion of May 21, 1951, the Com¬ 
pany gave Mr. Roberts a check for $12,715.48 for expenses 
as directed in the order of May 10,1951. Roberts & Mclnnis 
had insisted and the Court agreed that out of this sum 
$1,018.39, which had been contributed to the costs of the 
case by various individuals in small sums, should be re¬ 
funded to them or their representatives. A check for this 
amount was immediately issued by Roberts & Mclnnis to 
“Mrs. Mabel E. Morris, Vernon V. Baker, and Herbert P. 
Leeman, Trustees, Gas Defense Fund” for the reimburse¬ 
ment of the contributors. 

Although no superseadeas as to the $55,000 in fees to 
“attorneys for the plaintiff” was granted and no security 
for payment thereof was provided by the Company, the 
Court upon the Company’s request permitted it to delay 
payment of the fee until the payee was designated. The 
Court at that time refused to pass upon the claim of Mr. 
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Baker and Mr. Leeman to participate in the fee, and later 
upon being advised that no accord could be reached as to 
the amount which might be due them, if any, remanded the 
matter by order for consideration and report by the Court 
Auditor serving as a Special Master. (Add. 41) De¬ 
termination by the Master has been stayed pending disposi¬ 
tion of the present appeal. 

Notices of Appeal was filed by the Gas Company on May 
29, 1951 and by the Public Utilities Commission on June 6, 
1951. These are the appeals presently before this Court. 

STATUTES INVOLVED 

Appellant, Washington Gas Light Company, relies on 
Title 43, Section 705 of the District of Columbia Code. 

SUMMARY OF ARGUMENT 

1. The District Court properly took jurisdiction to effect 
the distribution to rate-payers of moneys collected as the 
result of the rate increase granted by the Public Utility 
Commission Order No. 3600, dated November 9, 1949, after 
the case was remanded by this Court on March 29, 1951. 
A remand to the Commission would be of no avail. 

2. The District Court had the power, in carrying out the 
mandate of this Court, to order the payment of interest 
on the moneys collected as the result of the rate increase 
granted by the Commission’s Order No. 3600 of November 
9,1949. 

3. The District Court had the power upon remand to 
allow attorneys’ fees and expenses out of the fund estab¬ 
lished as a result of successful litigation. 

4. The Public Utility Act did not require that the Com¬ 
mission effect the refund or determine the rates to be in 
effect after the Commission’s rate order was vacated. 
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ARGUMENT 

I. The District Court Had the Power and the Duty to Take 
All Necessary Steps to Effect the Distribution of 
Moneys Collected by the Gas Company as a Result of 
the Rate Increase Granted by the Commission’s Order 
No. 3600 of November 9,1949. A Remand to the Com¬ 
mission Would Be of No Avail 

Prior to the filing of Appellants’ briefs on August 15, 
1951, this Court in an order dated July 31, 1951 denied the 
motion of the Gas Company to stay the order of the Dis¬ 
trict Court which directed the Gas Company to refund to 
the ratepayers the moneys collected as a result of the rate 
increase order of the Commission. This matter was exten¬ 
sively briefed and was argued by William A. Roberts for 
the Appellee, the questions as to interest and fees being 
reserved. Compliance with the said order required the 
Gas Company to begin distribution of the refunds, less an 
amount allowed by the District Court for attorneys’ fees 
and expenses, on September 1, 1951, as directed by the 
District Court in its order of April 30, 1951. 

In answer to the argument of the Gas Company that the 
cause should be remanded to the Commission, it is only 
necessary to say that a remand to the Commission would 
accomplish nothing as the issues have already been decided. 
The order of the Commission was declared invalid by this 
Court in its decision of December 21, 1950, the judgment 
of the District Court vacating and setting aside the order 
has been affirmed by this Court, and the Company has been 
directed to make the refunds to the rate payers of the 
moneys collected under the invalid order of the Commission 
and is presently making the refunds to the gas consumers. 
This Court by denying the motion for stay with respect to 
the distribution of the refunds, in effect upheld the jurisdic¬ 
tion of the District Court to carry out the mandate and 
effect the return of the moneys to the rate payers. In view 
of these facts, it is entirely out of order for Appellant to 
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urge at this time that the case be remanded to the Com¬ 
mission for further proceedings. 

Referring briefly to Appellant’s contention, we submit 
that neither the statutes nor judicial precedents support 
the far fetched argument that remand of the case to the 
Commission is or was required, or that this Court should 
now send the case back to the Commission for further pro¬ 
ceedings. The proper time to have asserted such a position 
was when this Court’s decision of December 21, 1950 was 
rendered, and the remedy was to have requested a modifica¬ 
tion of the order of this Court to provide for remand to 
the Commission, or to have urged this point in the petition 
for certiorari to the Supreme Court. Appellant did not 
avail itself of either procedure that was available to them. 
The question of remand to the Commission is not properly 
before the Court and needs no further discussion. 

IX The District Court Had Power to Allow Interest. 

Appellant, Washington Gas Light Company, objects to 
the allowance of interest by the District Court in its order 
of April 30, 1951 on two grounds: (1) that the District 
Court had no authority to allow interest because the man¬ 
date of the Appellate Court made no provision for such 
allowance; (2) that the allowance of interest was not proper 
because this Court in its order of January 23, 1951 had 
denied Appellee’s motion to modify the stay order of June 
5, 1950 of this Court to provide for interest, attorneys’ 
fees and expenses. 

The allowance of interest on the moneys, the use of which 
consumers had been illegally deprived of for approximately 
a period of one and a half years, did not vary the mandate 
and was not inconsistent with it. This Court gave the 
District Court authority to take action in accordance with 
its opinion “including the entry of appropriate order or 
orders” to effect the refund. These qualifying words in the 
mandate are appropriate to suggest that this Court did 
not deny interest or preclude the District Judge from re- 



quiring the Gas Company to pay interest on the sums it had 
collected from rate payers if, in his discretion, he believed 
that was the proper and equitable action to take. The 
Trial Court was vested with sound judicial discretion as to 
the mode and manner of effectuating the mandate in view 
of all the facts of the case. If its action is capable of inter¬ 
pretation which will make it consistent with the mandate, 
that construction must be adopted to give effect to the pre¬ 
sumed intention of the trial court to perform its duty. The 
question of allowance of interest on the amount resulting 
from the increased charges was not, and could not have 
been before the District Court in the original proceedings. 
It was not before the Court of Appeals before it rendered 
its decision on December 21, 1950 and issued its order 
thereon. 

Upon remand to the District Court, the late Judge T. 
Alan Goldsborough proceeded to carry out the mandate and 
effect the distribution of the refunds to the consumers. 
After hearings were held on April 2, 4 and 20, 1951, at 
which argument was presented and considered for and 
against the allowance of interest, he determined that he 
had authority to require the payment of interest on the 
moneys collected as a result of the rate increase order. 
The'determination by the Trial Judge was an averaged 
amount, the 5 per cent of each refund not being an annual 
rate, but fixed after consideration of all factors of the 
refund including the probable time of distribution, breakage 
to the Gas Company and probable amounts remaining un¬ 
distributed. There was ample proof before the Court that 
as much or more than the amount of interest might remain 
with the Gas Company at the conclusion of the distribution 
because of change of addresses of consumers. The Court 
formulated an order, which was agreed to by counsel for 
all parties, for the distribution of the refunds with interest, 
and entered it on April 30, 1951. 

Although a lower court is bound to respect the mandate 
of an appellate court and the mandate is controlling as to 
matters within its compass, on remand a lower court is 
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free as to other issues. Sprague v. Ticonic National Bank, 
307 U. S. 161,168, 83 L. ed. 1184; Re Sanford Fork & Tool 
Co., 160 U. S. 247, 40 L. ed. 414; Illinois Bell Telephone v. 
Slattery, 102 F 2d 58; Ex parte Union Steamboat Company, 
178 U. S. 317, 44 L. ed. 1084. 

In Ex Parte Union Steamboat Company, supra, the Court 
on page 319 said: “The inferior court is justified in con¬ 
sidering and deciding any question left open by the mandate 
and opinion of this Court, and its decision upon such matter 
can only be reviewed upon a new appeal to the proper 
court.” To the same effect is Sanford Fork & Tool Com¬ 
pany, supra, and Mason v. Pewabic Mining Company, 153 
U. S. 361, 38 L. ed. 745. 

Appellant urges that the District Court had no power to 
allow interest for the reason that on January 23, 1951 this 
Court entered an order granting a stay of its mandate 
applied for by the Gas Company on December 29, 1951 
because of the intention of appellants to file a petition for 
writ of certiorari, and in its order denied the motion of 
Appellee to modify the stay order of June 5, 1950 to pro¬ 
vide for interest, counsel fees and expenses. The Appellee’s 
motion for the modification of the order of June 5,1950 was 
included in its answer in opposition to the Gas Company’s 
motion for stay of the mandate and collateral to its answer, 
and was a request to this Court as a condition to its grant¬ 
ing the stay of mandate. The order of January 23, 1951 
was a per curiam order and there was no indication that 
this Court at that time considered the question of interest, 
attorneys fees or expenses on its merits, which was only a 
secondary matter before it on the primary issue of the 
stay of the mandate. As has been previously stated, at the 
time this Court issued its mandate upon its decision of 
December 21, 1951, and prior thereto, the matter of inter¬ 
est, attorneys ’ fees and expenses was certainly not in issue 
or before this Court. The mandate as received by the Dis¬ 
trict Court obviously did not preclude the action of the 
Trial Judge in fixing interest. 
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The equity of adding interest to the sum collected from 
rate payers by a utility under a controverted rate order is 
illustrated in the case of Illinois Bell Telephone Co. v. 
Slattery, supra. That was a rate case involving an order 
of the Illinois Commerce Commission reducing certain 
rates for telephone coin box service in the City of Chicago. 
The statutory Court granted an interlocutory injunction 
and required the Telephone Company to furnish a bond 
conditioned so that in the event the interlocutory injunc¬ 
tion was later dissolved, the Company would repay to its 
subscribers any sums paid by subscribers to the Company 
for telephone service in excess of sums chargeable pur¬ 
suant to the provisions of the order of the Illinois Com¬ 
merce Commission with interest. After the Supreme Court 
reversed a decree of permanent injunction entered on 
appeal, it remanded the case with directions to dissolve the 
interlocutory injunction and to provide for the refunding 
in accordance with the terms of the injunction and the bonds 
given pursuant thereto. The mandate of the Supreme Court 
was filed in the District Court on June 1, 1934 and on 
June 11, 1934 that Court entered a decree containing pro¬ 
visions for making the refund with interest at 5 per cent 
per annum thereon and reserved the right to make such 
other orders as would preserve the rights of the subscribers 
to the refunds or as would be necessary to settle questions 
arising in the case. Counsel for all interested parties were 
present in court and either consented or made no objection 
to the entry of such decree. In the instant case, counsel for 
all parties were present when the District Judge submitted 
the order of April 30, 1951 and agreed to the order. 

Appellant Gas Company relies on Briggs v. Pennsylvania 
R. Co., 334 U. S. 303, 92 L. ed. 1403, referred to on page 
31 of its brief. That was an action for personal injuries 
under the Federal Employers’ Liability Act. The Appellate 
Court remanded the case to the lower court and directed 
that judgment be entered for plaintiff in the amount of the 
verdict which was $42,500. The lower court, upon remand, 
entered judgment and added interest to the amount of the 
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verdict from the date of the verdict to the date of the 
judgment. An appeal was taken on the allowance of inter¬ 
est and the Court of Appeals construed its own mandate 
to exclude interest. The Supreme Court by a bare majority 
affirmed the Court of Appeals. Four judges dissented be¬ 
cause they believed that the majority had decided the case 
and relied on decisions under 28 U. S. C. Sec. 898 rather 
than under 28 U. S. C. Sec. 811. The dissenting opinion 
distinguishes the two sections and points out that Sec. 898 
provides that a court may in its discretion award damages 
for costs and delay and that since such an award is dis¬ 
cretionary, the decisions under that section, such as Boyce 
v. Grundy, 9 Pet. 275, and Washington & G. R. Co., 140 IT. S. 
91 (relied on by appellant Gas Company) had held that 
interest is to be denied unless explicitly mentioned in the 
mandate; that under Sec. 811, which provides that “inter¬ 
est shall be allowed in all judgments in civil causes, 
recovered in the District Court,” interest is allowed as a 
matter of right, is not dependent on judicial discretion, and 
explicit mention of interest in a judgment or mandate is 
not necessary. Louisiana & A. R. Co. v. Pratt, 142 F. 2d 
847; Blair v. Durham, 139 F. 2d 260. At page 310 the dis¬ 
senting opinion says, “But an explicit provision for inter¬ 
est is not always necessary to its inclusion, whether in a 
judgment or mandate. In some instances interest attaches 
as a matter of law, even though the mandate or judgment 
is wholly silent regarding it. In others, explicit mention is 
necessary to its inclusion. Blair v. Durham (CCA Tenn.) 
139 F. 2d 260 and authorities cited.” 

In distinguishing the Briggs case, supra, from the instant 
case, it should be noted that in the former, the mandate 
specifically directed the lower court to enter judgment for 
the amount of the verdict. In the present case, this Court 
in its mandate did not direct the lower court to enter a 
specific judgment. It left to the District Court’s discretion 
the “entry of appropriate order or orders” to effect the 
distribution of the refund. Unlike the situation in the 
Briggs case, this Court has not passed on what limitations 
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were put upon the District Court by the terms of its man¬ 
date. The Briggs case was an action for recovery of a sum 
of money for personal injuries. The instant case involves 
the deprivation of the use of over $1,250,000 during a long 
period of litigation which finally determined that the said 
amount had been collected and withheld from the gas con¬ 
sumers under an invalid rate increase order. 

In Blair v. Durham, swpra, and Louisiama & A. R. Co. v. 
Pratt, supra, the mandates were silent as to interest and 
in the appeals taken from the addition of interest to the 
judgment by the lower court, appellants relied on the rule 
that interest is not allowed upon judgments affirmed by an 
appellate court unless so ordered in the judgment. The 
Court, in affirming the allowance of interest, applied 28 
U. S. C. Sec. 811 and held that the allowance of interest 
was mandatory and that it was immaterial that the man¬ 
date made no specific mention of interest. The Court fuxv 
ther noted that all the cases establishing the rule relied 
on by appellants were founded upon the provisions of 
28 U. S. C. A. Sec. 878 and cites Boyce’s Ex’rs. v. Gundy, 
supra, and in re Washington & G. R. Co., supra, both 
of which are relied on by appellant Gas Company and cited 
at pages 33 and 34 of its brief. 

It thus appears that upon affirmance by an appellate 
court of a judgment of the District Court in civil cases, 
interest has been held to be allowable even though no 
provision was made for it in the mandate. 

As a final argument against the allowance of interest, 
appellant urges that irrespective of this Court’s mandate, 
interest is only allowable when a debtor-creditor relation¬ 
ship is established. Can it be seriously questioned that 
such a relationship did exist here? This Court has held 
that the Company owes the rate payers the amounts collect¬ 
ed under the Commission’s rate order. It has ordered the 
Company to refund such amounts. Clearly, the Company’s 
obligation is in the nature of a debt to the consumers and 
interest on the amount owed is not a penalty but rather 
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compensation to the rate-payers for the loss of use of their 
money. In United States v. United Drill & Tool Corp., 183 
F. 2d 998, the Court held that sums due the United States 
upon renegotiation of contracts were clearly debts and that 
the contractor owed the United States because the United 
States had overpaid him. Likewise, we say that the sums 
due the rate-payers are clearly debts because the rate¬ 
payers have overpaid the Gas Company. 

In summary, we submit that the District Court had 
inherent equity power to award interest in its order of 
April 30, 1951. The mandate left open the subject of 
interest and it should not be implied that this Court intended 
to deprive the District Court of the right to impose interest. 
On the contrary, the language of the mandate should be 
construed to render the action of the District Court with 
respect to interest consistent with the mandate and not in 
derogation thereof. Under the equities of this case, as we 
see them, the consumers are entitled to the return of their 
moneys with interest to compensate them for loss of use of 
the sums they were compelled to pay under the invalid rate 
increase order. 

UL The District Court Had the Power Upon Remand to 
Allow Attorney’s Fees and Expenses Out of the Fund 
Established as a Result of Successful Litigation. 

We do not believe the Appellant, Washington Gas Light 
Company, has any standing to appeal from the order of 
the District Court, dated May 10, 1951, directing the pay¬ 
ment of attorneys’ fees and expenses out of the funds to 
be returned to the consumers. The District Judge made it 
clear that there was no conflict in his order of April 30,1951 
providing for distribution of the fund and his order of May 
10,1951 directing payment of attorneys’ fees and expenses 
out of the fund and overruled Appellant’s motion of May 
21, 1951 for an order altering or amending the orders of 
April 30th and May 10th. In overruling the motion the 
Court said that “the amount provided by the Court’s order 
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of May 10 for counsel fees and expenses is clearly to be 
deducted from the amount to be paid to consumers. There 
can’t be any question about it and therefore I don’t see a 
necessity of modifying the order of April 30 or any other.” 
When counsel for Appellant Gas Company made applica¬ 
tion for a supersedeas bond for the payment of counsel fees 
and expenses, the Court expressed its view that the Com¬ 
pany had no standing to take an appeal since fees and 
expenses would come out of the consumers, not out of the 
Company. The Court denied the Company’s request to fix 
a supersedeas bond. We agree with the District Court that 
the Gas Company has no standing to appeal from the order 
of May 10, 1951. 

We shall now address ourselves to the power of the 
District Court upon remand to allow attorneys fees and 
expenses under its order of May 10, 1951. 

It cannot be denied that the District Court, under Title 
43:705 of the D. C. Code (1940 edition) had jurisdiction to 
review the Commission’s rate order No 3600 of November 
9,1949. A guiding principle is that in reviewing the action 
of an administrative agency the District court sits as a court 
of equity. United States v. Morgan, 307 U. S. 183, 191, 83 
L. ed. 1211, 1217; Ford Motor Co. v. National Labor Rela¬ 
tions Board, 305 U. S. 364, 373, 83 L. ed. 221, 229; Inland 
Steel Co. v. United States, 306 U. S. 153, 83 L. ed. 557. It 
may adjust its relief to the exigencies of the case in accord¬ 
ance with the equitable principles governing judicial action. 
Ford Motor Co. v. National Labor Relations Board, supra. 
Upon return of the mandate, the District Court assumed 
the duty of ordering proper distribution of the fund that 
had resulted from the rate increase granted by the Commis¬ 
sion’s order. In discharging that duty it was free to use 
broad discretion in the exercise of its equitable powers in 
such a manner as to avoid an unjust or unlawful result. Its 
duty was that prescribed by the applicable principles of law 
and equity for the protection of the litigants and the public 
and the final disposition of the fund collected. 
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Counsel Fees 

Allowance of counsel fees and expenses is part of the 
historic equity jurisdiction of the federal courts. The 
foundation for the historic practice of granting reimburse¬ 
ments for the costs of litigation other than the conventional 
taxable costs is part of the original authority of the chan¬ 
cellor to do equity in a particular situation. Sprague v. 
Ticonic National Bank, 307 U S. 161, 83 L. ed. 1184. 

The general rule, as stated in 47 A.L.E. 1150, is that a 
court of equity, or a court in the exercise of its equitable 
jurisdiction, will, in its discretion, order an allowance of 
counsel fees to a complainant (and sometimes directly to 
the attorney) who at his own expense has maintained a 
successful suit for the preservation, protection, or increase 
of a common fund, or who has created at his own expense, 
or brought into court, a fund in which others may share 
with him. This rule originated in the English courts and 
was based upon the ground that where one litigant has 
borne the burden and expense of litigation which has inured 
to the benefit of others as well as to himself, those who 
shared in its benefits should contribute to the expense and 
bear their share of the litigation. Trustees v. Greenough, 
105 U. S. 527, 26 L. ed. 1157; Cintas v. American, Car <& 
Foundry Co., 32 A. 2d 90, affirmed 135 N. J. Eq. 305, 37 A. 
2d 205,38 A. 2d 193; Wallace v. Fiske, 80 F. 2d 897; Adams 
v. Kehlor Mill Co., 38 Fed. 281; Sprague v. Ticonic National 
Bank, supra. The most equitable way of securing such 
contribution is to make the expenses a charge on the fund. 
A considerable amount of discretion should be given to the 
trial court in the matter of the proper allowance of fees 
and expenses, and the allowance should not be set aside 
unless it is shown to be excessive or that the expenses 
allowed were not fairly or honestly made. Trustees v. 
Greenough, supra; Wallace v. Fiske, supra. When the trial 
court has exercised its discretion, no appeal will lie to the 
higher court unless the action taken is shown to be wholly 
unwarranted, or so arbitrarily exercised as to be unjust 






Central Trust Co. v. United States Light & Heating Co., 233 
Fed. 420; Carlson v. Revere Beach County Fair and Musical 
R. Co., 227 Mass. 291,116 N. E. 409. 

The rale as stated has found general acceptance. Carbon 
Steel Co. v. Slayback, 31F. 2d 702; Buford v. Tobacco Grow¬ 
ers Co-op Assoc., 42 F. 2d 791; Nolte v. Hudson Nati. Co., 47 
F. 2d 166; Clarice v. Hot Springs Electric Light & P. Co., 76 
F. 2d 918, writ of certiorari denied, 296 U. S. 624, 80 L. ed. 
443; Wallace v. Fiske, supra, and see U. S. v. Equitable 
Trust Co., 283 U. S. 738, 75 L. ed. 1379; Standard Lumber 
Co. v. Interstate Trust Co., 82 F. 2d 346; re Reichert f 6 F. 
Supp. 566; re Paramount-Publix Corp., 10 F. Supp. 504. 
This Court, in Thomas v. Peyser (D.C. App. 1941), 118 F. 
2d 369, has recognized the general rale with respect to the 
allowance of attorneys ’ fees and refers to the rale as stated 
in Trustees v. Greenough, supra. This Court did not apply 
the rale because the litigation had not been successful The 
Court said, “As the principle has been applied by the 
courts, success has been an essential condition of recovery 
(of attorneys’ fees).” 

In Bedford v. State, 123 Ohio St. 413, 175 N. E. 607, a 
taxpayer successfully prosecuted an action to recover money 
unlawfully paid by the village. The Court held that in the 
exercise of its equitable powers it could allow a reasonable 
fee to the attorneys of the taxpayer, payable out of the 
fund that had been created and recovered by taxpayers. 
Iu Regan v. Babcock 1 196 Minn. 243, 264 N. W. 804, a group 
of taxpayers sued to cancel certain highway paving con¬ 
tracts and to recover moneys illegally paid out under the 
contracts. The Court allowed an attorney’s fee to counsel 
for the taxpayers out of the funds recovered. 

A court, in exercising its equitable power, has jurisdic¬ 
tion to make an award of counsel fees against interest bene¬ 
fited by the services of an attorney at any time while it re¬ 
tains jurisdiction of the parties and the subject matter. 
Wallace v. Fiske et al., supra. The District Court, in the 
instant case, in its order of April 30,1951 expressly reserved 
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jurisdiction over defendants, the proceedings, and the 
moneys involved “to enter such further orders as the pre¬ 
mise may require/* (Joint App. 18). When it made the 
award of counsel fees and expenses on May 10,1951, it had 
jurisdiction over the parties and the subject matter. That 
it retained jurisdiction is evidenced by several motions and 
orders made to it and by it. 

Appellant, Public Utilities Commission, contends that 
the fund which the Court has ordered to be refunded was 
not created, preserved or protected by Appellee or his 
attorneys, that there was no fund in court over which the 
Court could exercise control and for this reason the Court 
was without power to make the allowances for fees and 
expenses, and that in the absence of agreement by con¬ 
sumers to pay attorneys ’ fees the court was without power 
to make such an award from the refunds. 

With respect to these contentions we say that a fund is 
chargeable with counsel fees where it is the subject of the 
litigation, and it is not necessary that the fund be actually 
and physically in possession of the court It is sufficient 
if as a result of litigation the fund is brought under the 
control of the court, and those who benefit by the litigation 
are charged with costs thereof. 

Courts have applied the general rule and held that a 
fund is under the control of the court and chargeable with 
attorneys ’ fees where the moneys or securities were in a 
bank or safe deposit vaults. In Cintas v. American Car <& 
Foundry Co., supra, the fund was on deposit in a bank. 
The Court held that the fund had been brought under the 
control of the court and allowed counsel fees out of the fund. 
In Wallace v. Fiske, supra, the Court rejected the contention 
that the remainder interests under a will, represented by 
securities locked in safe deposit vaults, were not under the 
control of the Court and directed payment of counsel fees 
to be made out of the fund. In Sprague v. Ticonic Bank, 
307 U. S. 161, 83 L. ecL 1184, the bonds constituting the 
fund were in the bank’s trust department. The Supreme 
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Court upheld the allowance of counsel fees and expenses 
out of the proceeds of the bonds. 

That the fund to be returned to the rate-payers in the 
instant case was established and created by Appellee and 
his counsel is clearly sustained by the record. "Webster’s 
Dictionary defines “create” as “to cause to be, to produce 
... by legal action.” Successful litigation caused and pro¬ 
duced the fund. Since all consumers have been benefited 
by counsel’s services and will recover the proceeds of the 
fund secured by the litigation, the authority to represent 
them and a promise to pay reasonable compensation to the 
attorneys who conducted the litigation may be implied. 
Wallace v. Fiske, supra. 

The petition which was filed in the District Court clearly 
refutes Appellant’s contention that Appellee’s appeal from 
the Commission’s order was not for the benefit of all con¬ 
sumers. The petition states, “Many consumers for whom 
your Petitioner acts have changed their address.” (Joint 
App. p. 3). It also states, “your petitioner further avers 
that he and counsel employed by him, in his own interest, 
in the interest of those represented by the Federation of 
Citizens Associations of the District of Columbia, and in 
the interest of all consumers as a class, have a continuing 
and ipaterial interest in the action of this Court and in the 
appropriate and proper determination and payment of the 
amount of such refunds.” (Joint App. p. 4). 

In Sprague v. Ticonic Bank, supra, the petitioner in her 
main suit had not alleged herself to be the representative 
of a class or did she automatically establish a fund in which 
others could participate. However, in view of the conse¬ 
quences of stare decisis, the petitioner by establishing her 
claim established the claim of fourteen other trusts per¬ 
taining to the same bonds. The bonds had been set aside in 
the bank’s trust department. The petitioner asked the 
Court for reasonable counsel fees and litigation expenses 
out of the proceeds of the bonds. The opinion states that 
the usual case where courts exercise equitable jurisdic- 
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tion and allow counsel fees and expenses is where 
through complainant’s efforts a fund is recovered in 
which others share; that sometimes the complainant 
avowedly sues for the common interest while in others his 
litigation results in a fund for a group though he did not 
profess to be their representative. The fact that one did 
not purport to sue for a class or formally establish by liti¬ 
gation a fund available to the class did not appear to the 
Supreme Court to be a differentiating factor so far as it 
would affect the power of equity to grant reimbursements 
for counsel fees and expenses. The Court said, “But when 
such a fund is for all practical purposes created for the 
benefit of others, the formalities of litigation—the absence 
of an avowed class suit or the creation of a fund, as it were, 
through stare decisis rather than through a decree—hardly 
touch the power of equity in doing justice as between a 
party and the beneficiaries of his litigation.” The prin¬ 
ciples set forth in this decision are equally applicable to 
the present case. Even if Appellee had brought suit solely 
on his own behalf as a consumer and had not purported 
to sue for all consumers, the fund resulting from his litiga¬ 
tion inured to the benefit of consumers and it was within 
the equity power of the District Court to award counsel fees 
and expenses out of fund. 

In Cintas v. American Car & Foundry Co., supra, the 
defendant contended that because the individual preferred 
stockholders were not parties to the suit in the first in¬ 
stance, no decree could be made against them. The Court 
applied the general rule as stated by the Supreme Court in 
Trustees v. Greenough, supra, that where one at his own 
expense has maintained a successful suit for the preserva¬ 
tion, protection or increase of a common fund, or brought 
into court a fund in which others may share, an allowance 
of counsel fees payable out of the fund may be made. 

In Wallace v. Fishe, supra, the Court stated that although 
the action “did not start as a class suit, it became substan¬ 
tially such by the acts of Appellees in accepting and claim- 
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ing its benefits.” The Court quoted the following from 
Lamar et al. v. Hall <& Wimberley et al., 129 F. 79, 83: 

“There is usually an express promise by the parties 
to pay their solicitor, and, if not, a promise to pay him 
is implied by the performance and acceptance of the 
solicitor’s services. It seems equally clear that the 
creditors and other beneficiaries of the trust who come 
into court and accept a part of the proceeds of the 
property received or preserved by the litigation are 
equally bound by an implied promise to pay out of the 
proceeds of the trust fund received by them their pro¬ 
portionate part of the reasonable compensation allowed 
the solicitor who successfully conducted the litigation.” 

None of the cases referred to by Appellant Commission 
in its brief at page 26 under the heading “The statute does 
not authorize payment of attorneys’ fees” involve allow¬ 
ance of attorneys’ fees out of a fund created, recovered or 
preserved for the common benefit of others. In Lea v. 
Paterson Sav. Inst., 142 F. 2d 932, cited by the Commission, 
the Court acknowledged the correctness of the general rule 
announced by the Supreme Court in Trustees v. Greenough, 
supra, and Sprague v. Tieonic National Bank, supra. No 
case is cited which denies power to the Court, in absence of 
statutory authority for the payment of attorneys’ fees, to 
exercise its equitable jurisdiction and award fees and ex¬ 
penses out of a fund established for the benefit of others. 

Answering Appellants’ argument that the District Court 
was without power to allow attorneys’ fees and expenses 
because the mandate of this Court did not direct payment 
of such awards, we refer to Sprague v. Ticonic Bank, supra , 
in which the Supreme Court held that a court under its 
equity power could properly allow attorneys’ fees and ex¬ 
penses out of a fund in which others benefited which re¬ 
sulted fro mthe litigation of a person who did not purport 
to sue for a class. The Court held that the lower court 
upon remand was not foreclosed from making such allow¬ 
ances even though neither the original decree nor the man¬ 
date provided for them. The Court recognized the rule 
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that while a mandate is controlling as to matters within 
its compass, on remand a lower court is free as to other 
issues. Re Sanford Fork <£ Tool Co., 160 U. S. 247, 40 L. 
ed. 414. The Court concluded: “We, therefore, hold that 
the issue in the instant case is sufficiently different from 
that presented by the ordinary questions regarding taxable 
costs that it was impliedly covered neither by the original 
decree nor by the mandates, and that neither constituted a 
bar to the disposal of the petition below on its merits.” 

We believe that under the decision of the Supreme Court 
in the Sprague case, supra, the District Court in the instant 
case upon remand had power, in the light of equitable con¬ 
siderations, to allow counsel fees and expenses out of the 
fund irrespective of the fact that neither the original decree 
nor the mandate mentioned such allowances. We have 
heretofore discussed the position taken by Appellants that 
because this Court in its order of January 23,1951, granting 
a stay of its mandate of December 21, 1950, denied Appel¬ 
lee’s motion to modify the stay order of July 5, 1950, the 
District Court was foreclosed from awarding fees and ex¬ 
penses. We shall not repeat ourselves except to again 
point out that at no time prior to the decision and order 
of this Court dated December 21, 1950 had the matter of 
fees and expenses been before the Courts and it cannot be 
implied that the question was considered by this Court or 
disposed of so as to foreclose the allowance under the man¬ 
date. 

Kansas City R. Co. v. Guardian Trust Co., 281 U. S. 1, 74 
L. ed. 659, cited by Appellant Gas Company at page 35 of 
its brief, involved a judgment creditors’ suit, not a fund 
established by successful litigation in which others bene¬ 
fited. Certain stockholders went back to the Appellate 
Court after it had rendered its decision and asked the 
Court to make a special finding and to direct the lower 
court to reserve jurisdiction to ascertain the amount of 
attorneys’ fees and expenses incurred by the Trust Com¬ 
pany in making its defenses. The Appellate Court rendered 
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a second opinion in which it pointed out that the sugges¬ 
tions made by the stockholders came for the first time in 
the case at the rehearing, and after considering the appli¬ 
cation for attorneys’ fees and expenses, at the conclusion 
gave directions for the entry of a specific decree with 
“costs” and made no reference to an additional allowance 
for fees. The Supreme Court pointed out that the failure 
of the Appellate Court to take action on the application 
for fees and expenses prior to the time it rendered its 
opinion and the mandate thereon showed a purpose to deny 
any recovery in addition to costs, and held that under such 
circumstances the mandate did not authorize the District 
Court to make an allowance for fees and expenses. In the 
instant case, the question of attorneys’ fees was not before 
the Court of Appeals before it rendered its opinion. There 
are no facts to evidence that this Court by its decree and 
mandate intended to limit the costs recoverable to those 
taxable between party and party or to preclude the lower 
court from allowing reasonable counsel fees and expenses. 

It is evident from the history of the Chicago Rate Refund 
cases that a District Court retains broad powers to provide 
for all reasonable costs and expenses of utility rate litiga¬ 
tion, including the award of interest, attorneys’ fees and 
expenses. Those cases originated with Lindkeimer v. Bell 
Telephone Company , filed in the District Court of the United 
States for the Northern District of Illinois, Eastern Divi¬ 
sion, Equity No. 3746, and were finally decided by the 
Supreme Court on April 30, 1934 in Lindheimer v. Bell 
Telephone Company, 292 U. S. 151, 78 L. ed. 1182. The 
Supreme Court reversed and remanded the case to the Dis¬ 
trict Court, the mandate directing the District Court to 
dissolve the interlocutory injunction, to provide for the re¬ 
funding of any and all moneys due to subscribers in accord¬ 
ance with the terms of the said interlocutory injunction 
and of bonds given pursuant thereto, to dismiss the bill of 
complaint, and take such further proceedings in the cause 
in conformity with the opinion and decree of the Supreme 
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Court. The District Court upon remand entered an order 
on June 1, 1934 dissolving the injunction and dismissing 
the complaint. The order designated George I. Haight and 
Benjamin F. Goldstein to continue as counsel to protect the 
rights and interests of the subscribers entitled to refunds 
of the amounts charged by plaintiff in excess of the rates 
fixed by the Illinois Commerce Commission “and the in¬ 
terest thereon and income derived therefrom,” and to pre¬ 
pare a plan and present it to the court within seven days 
for the refunding of the excess charges. The order further 
reserved to the Court jurisdiction of the cause to the end 
that further orders should be entered as might be appro¬ 
priate to protect and preserve the equities or rights of the 
parties and subscribers and to provide for the restitution 
of the refunds and interest thereon and to allow suitable 
attorneys’ fees and compensation out of the refunds to 
those who might be entitled to the same “on account of 
the establishment, preservation and securing of such re¬ 
fund.” The order continued the cause for such further 
orders. (Exhibit C, Add. 50, 51, 52). 

Thereafter, on June 11, 1934 an order was entered by 
the District Court containing detailed and extensive provi¬ 
sions for the making of the refunds together with 5 percent 
interest thereon. It also provided for payment of $69,590.70 
to the City of Chicago and to the Attorney General and 
$100 to the Commission as taxable costs. (Add. 43-48). Sub¬ 
sequently, on July 23, 1934, the District Court entered a 
further order which authorized and directed the Telephone 
Company to deduct from the customers’ refund 7 2 /2 per¬ 
cent to cover compensation to be paid to attorneys, Ben¬ 
jamin F. Goldstein, George I. Haight and Edward D. Ad¬ 
cock, who had conducted the litigation for the City of 
Chicago and the telephone consumers. The Court in its 
order pointed out that the attorneys had called attention 
to certain facts that should be given consideration by the 
Court in fixing their compensation, including the extended 
period of litigation, the services that might still be required 
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with respect to the refund, the importance of the litigation, 
the voluminous record showing the extent of their labors, 
the fact that they were to receive no compensation if they 
did not prevail in the litigation, and to the success of their 
effort. They also called attention to the amount of interest 
recovered for the subscribers. (Add. 53-55). 

The Lindheimer case, supra, seems to be directly in point 
with the instant case. Both were utility rate cases involv¬ 
ing refunds to customers. In neither case was there a 
specific direction in the mandate for the payment of inter¬ 
est, counsel fees or expenses. Both District Courts, after 
the entry upon remand of the first order, reserved jurisdic¬ 
tion to enter further orders. In the former case the Court 
in its order of June 11,1934, directed interest to be paid at 
the rate of 5 percent on the refunds and expenses. (Add. 
43). Our District Court made a similar provision for in¬ 
terest on the refunds in its order of April 30, 1951. In the 
Lindheimer case the District Court in its order of July 23, 
1934, directed payment of attorneys * fees at 7% percent of 
all refunds and the same percentage in all amounts remain¬ 
ing undistributed at the end of a three year period. (Add. 
54). In the instant case, our District Court in its order of 
May 10,1951 provided for attorneys’ fees in the fixed sum 
of $55,000 and expenses. In fixing the fees, our Court took 
into account the same considerations that the Court did in 
the Lindheimer case. It was fully informed on all matters. 
It was cognizant of the extensive litigation carried to a 
successful termination by the attorneys, the voluminous 
record made and court proceedings which had required 
thousands of hours of time and the fact that they had 
labored intensively in the interest of consumers without 
any assurance of compensation if their efforts had been 
unsuccessful. The Court also took into consideration that 
plaintiff’s counsel might be called upon under its order of 
April 30, 1951, to furnish additional services with respect 
to the refund to be made by the Gas Company. It further 
considered the amount of interest, over $65,000, which was 
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to be paid to consumers under its order of April 30,1951. 

Prior to the time our District Court in the instant case 
issued its order of May 10, 1951, counsel, pursuant to 
instructions of the Court, on April 27, 1951 submitted to 
the Trial Judge a “Petition for Allowances” which in¬ 
cluded among other things a detailed “History of the Case” 
and the “Value of Services.” (Exhibit A, Add. 3.) 
The Court, therefore, in determining counsel fees, was 
fully aware of the value of the services that had been 
performed. The aforesaid “Petition for Allowance” is 
now before the Special Master, Fred J. Eden, to whom by 
order of the District Court of June 15, 1951, the Court re¬ 
ferred its order of May 10, 1951 for the determination of 
the amounts to which the respective attorneys were entitled 
of the $55,000. (Exhibit B, Add. 41). 

It should be noted that the fees allowed by the District 
Court in the Lindheimer case, supra , were to the attorneys 
who had prosecuted the litigation from the beginning and 
who were directed “to continue as counsel” and submit a 
plan for making the distribution of the refund to sub¬ 
scribers. (Add. 51.) The 7% per cent of the fund was 
for services performed during the entire litigation , not for 
those rendered only with respect to the distribution of the 
fund. (Add. 54). 

The amount in the instant case, which is held subject to 
refund, according to the Gas Company, is $1,273,971. If 
our Court had applied the percentage used by the Court 
in the Lindheimer case, i.e., TV 2 per cent, it would have 
fixed $95,547.82 as compensation to counsel, rather than 
$55,000. 

Referring again to the Lindheimer case, supra, the Dis¬ 
trict Court, in its decree of June 11, 1934 ordered that the 
refund period should terminate June 1, 1937 (Add. 48). 
On June 1, 1937 there remained a large sum of un¬ 
refunded money and the City of Chicago, the County 
Treasurer, and the State of Illinois filed petitions to secure 
the unclaimed overcharges. The District Court, on Febru- 
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ary 5,1938, denied their claims, terminated the liability of 
the Telephone Company and closed the proceedings. In 
affirming the District Court, the Court of Appeals in its 
opinion in Illinois Bell Tel. Co. v. Slattery, 102 F. 2d 58, 
reviewed the prior proceedings and pointed out that upon 
remand a decree had been entered by the District Court 
on June 23, 1934 * ‘ which fixed and determined the fees to 
counsel for subscribers at 7 Vo per cent of all refunds . .. ” 
On March 2, 1938, a subscriber, on behalf of himself and 
other subscribers, filed a petition to intervene in the Dis¬ 
trict Court in the case of Illinois Bell Telephone Company 
v. Slattery, supra. The general theory of the petition was 
that the 7% per cent deduction from the amount of refunds 
to pay attorneys ’ fees was an illegal deduction and that the 
Telephone Company had sufficient available from the un¬ 
refunded overcharges to pay subscribers the TV 2 per cent 
deduction. The petitioner questioned the validity of the 
order of June 23,1934 fixing attorneys’ fees on the ground 
that the order was made without notice to the subscribers 
and for that reason the deduction was a deprivation of 
property without due process of law. The District Court 
rejected the petitioner’s theory and denied intervention 
and the Court of Appeals affirmed in Lackner v. Illinois 
Bell Telephone Co., Ill F. 2d 136. Circuit Judge Treanor, 
in his opinion said, “granting the validity of the order of 
June 11, 1934, (the order allowing 5% interest on the 
refunds) the action of the District Court of July 23, 1934, 
fixing the amount of the fees could have been questioned 
only in respect to the reasonableness of the amount. The 
record discloses that there was a hearing and that the Court 
gave consideration to different facts in arriving at the 
amount. Furthermore, the District Court had been in close 
touch with the entire refunding operation and had first¬ 
hand knowledge of the value of the services rendered by 
counsel and likewise was familiar with the amount of labor 
and expense involved in the performance of these services. 
What constituted a reasonable allowance for fees was a 
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question to be determined by the District Court, and even 
upon a direct appeal from the order of allowance the only 
basis for an overruling of the decision of the trial court 
would have been an abuse of discretion.” We submit that 
Judge Treanor’s words are equally applicable in the present 
case before this Court. The late Judge T. Alan Golds- 
borough held hearings on the issue of counsel fees, gave 
honest and patient consideration to all the facts including 
the services of the attorneys and the expenses incurred 
during the litigation, and made a reasonable determination 
of the amount he felt would compensate the attorneys for 
their labor. There was no abuse of discretion on the part of 
the Trial Judge which could be a basis for this Court to 
overrule his order of May 10, 1951 fixing the amount of 
$55,000 for counsel fees to be paid out of the refund. 

Expenses 

Appellant, Public Utilities Commission, excepts to the 
allowance of $12,715.48 for expenses to Roberts & Mclnnis 
in the District Court’s order of May 10, 1951. It claims 
that $9,432.33 of the total amount of $14,715.48 (shown as 
a total amount of disbursements in a statement of “Dis¬ 
bursements by Robert & Mclnnis and credits Thereto” filed 
with the District Court on May 2, 1951, which statement 
was certified to this Court as part of the record in this 
appeal) was incurred prior to the entry of Roberts & 
Mclnnis in the case and that $1,018.39 had been paid by 
collections through the Federation of Citizens Associations. 

William A. Roberts and his law firm, Roberts & Mclnnis, 
acted on behalf of the gas consumers during the proceed¬ 
ings before the Public Utilities Commission on the Gas 
Company’s application for increase in gas rates which 
began in July, 1949. They appeared before the Commis¬ 
sion in opposition to the applied for increase and acted as 
counsel throughout the proceedings for George C. Webster 
who was permitted to intervene and appeared in opposition 
to the rate increase in his personal capacity as a gas con- 


Sumer, as trustee of the Gas Consumers and Independent 
Appliance Dealers and as an officer of John G. Webster & 
Sons, Inc., a corporation engaged in the gas appliance 
business in the District of Columbia. He also represented 
the Master Plumbers Association of the District of Colum¬ 
bia. There was put in evidence in the record before the 
Commission a long list containing the names of 189 gas 
consumers and gas appliance dealers who had authorized 
George C. Webster to act in their behalf so that they might 
receive maximum benefit both in price and service furnished 
by the Gas Company. The Company and the Commission 
were furnished with photostatic copies of this list. It can¬ 
not be questioned that the efforts of Mr. Roberts and his 
firm in opposition to the applied for increase in rates were 
on behalf of gas consumers. They participated in all 
phases of the hearings before the Commission and estab¬ 
lished a substantial part of the record which was relied 
on by Appellee Baker in the former appeals in this Court, 
Nos. 10,705 and 10,706, and which went to the Supreme 
Court on the petitions for a writ of certiorari after the 
decision of this court on December 21, 1950. Practically 
the entire Joint Appendix of over 700 pages, filed in Nos. 
10,705 and 10,706, consisted of papers relating to the 
proceedings before the Commission, the application of the 
Gas Company for a rate increase, of excerpts of testimony 
before the Commission and of exhibits introduced in evi¬ 
dence before the Commission. The same is likewise true 
of the Transcript of Record, consisting of over 700 pages, 
filed in the Supreme Court on petitions for writs of cer¬ 
tiorari in Nos. 540 and 548. During the entire proceed¬ 
ings, beginning with the opposition to the Gas Company’s 
application for an increase in rates in July 1949 right up 
to the present time, Mr. Roberts and his firm have acted 
in the interest of the gas consumers and it was chiefly as 
a result of their efforts that over $1,250,000 will be re¬ 
funded to gas consumers. 
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As has been stated heretofore, Appellee, Vernon V. 
Baker, did not actively participate in the hearings before 
the Commission in opposition to the Gas Company’s appli¬ 
cation for a rate increase but did petition for reconsidera¬ 
tion of the Commission’s Order of November 9,1949 which 
met the statutory requirements for taking an appeal in 
the District Court from the Order. 

After Mr. Baker instituted an appeal in Civil Action No. 
673-50 from the Commission’s order, he attempted to carry 
on the litigation pro se. In June, 1950, he found that he 
was unable to continue to do so and on June 16, 1950 
requested Mr. Roberts and his firm, because of the back¬ 
ground they had acquired in the proceedings before the 
Commission and their familiarity with case, to represent 
f him in concluding the cause before the District Court and 
in all phases of the litigation which might ensue. (Add. 39). 
Mr. Roberts, realizing that vital interest the gas consumers 
had in opposing the rate increase, accepted such represen¬ 
tation and thereafter acted as counsel through the con¬ 
clusion of the case in the District Court upon remand after 
the Supreme Court denied certiorari on March 26, 1951. 

When the question of an allowance for expenses came 
before the Trial Judge upon remand of the case, Mr. 
Roberts stated that all costs—accounting, engineering and 
everything else—had initially been borne by his firm. At 
the hearing on May 1, 1951, the statement of “Disburse¬ 
ments by Roberts & Mclnnis and Credits Thereto” which 
had been filed with the Court was discussed by counsel 
and certain items therein were questioned by the attorneys 
for the Gas Company and the Commission who claimed 
that $9,432.33 of the expenses shown in the statement had 
been incurred before Roberts & Mclnnis entered the case 
in the District Court as counsel for Mr. Baker. Mr. 
Roberts, in explaining the total amount of expenditures 
of $14,715.48, stated that $2,000.00 was the maximum which 
could be attributed to work having value to those primarily 
opposed to improper appliance accounts; that $1,018.39 
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covered contributions made by individual consumers and 
received by bim from various individual contributors, and 
that if the Court included this in expenses to be allowed, 
he would return that sum to the contributors; that the 
$252.50 was part of the disbursement made for the tran¬ 
script of testimony before the Commission which was filed 
in the District Court and used in the Court of Appeals 
and the Supreme Court; and that the $139.95 item was for 
mimeographing the exhibits which were used in the District 
Court and the Court of Appeals and appear in the record 
in the Supreme Court. The transcript and exhibits in the 
proceedings before the Commission constituted the records 
of the entire case which resulted in the accrual of the fund. 

On the question of whether an allowance was proper for 
expenses incurred in the proceedings before the Commis¬ 
sion, Mr. Roberts pointed out to the Court that the Web¬ 
ster case was on behalf of consumers and when the 
Webster appeal from the rate order was dismissed by the 
District Court on a technicality of pleading, the consumers ’ 
interest with their consent became merged in the Baker 
appeal from the Commission’s order. The Baker case 
had priority, consolidation was opposed by the defendants 
and a duplication of appeals was futile. 

There had been one Gas Company request for $900,000 
a year increase, one Commission, one order of the Com¬ 
mission, one District Court considering the one and the 
same record. The case was a single case from the beginning 
to the end. The expenditures made in the proceedings 
before the Commission in the interest of the consumers 
were no different from those made in the Supreme Court 
Court on certiorari, in the Court of Appeals or in the con¬ 
clusion of the original case in the District Court. They 
were all related to the case whether incurred at one point 
or another. The money was spent for the consumers and 
it was equitable and proper for the District Court to order 
reimbursement from the fund. The Trial Judge made the 
following comment: “Of course, Mr. Harrison (attorney 
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for the Commission) if counsel were entitled to reimburse¬ 
ment for expenses, and if they are entitled to a counsel 
fee, it is not because they represented any particular indi¬ 
vidual, but because they saved a million and a quarter 
dollars for a class—I think they are entitled to reimburse¬ 
ment. I assume that the figures here are correct figures. 
I have no right nor reason to assume anything else, but 
that the figures are correct.’* 

Deducting $2,000 from the total amount of $14,715.48, 
the Court in its order of May 10, 1951 directed the Gas 
Company to pay $12,715.48 for expenses to Roberts & Mc- 
Innis out of the fund to be returned to the consumers. At 
the hearing on May 24, 1951, after a request for a super¬ 
sedeas bond was denied, the Gas Company gave Roberts & 
Mclnnis a check for $12,715.48. Of this amount, $1,018.39 
has been returned to the Trustees for the contributors. 

In summary we submit that the District Court was not 
foreclosed by the mandate from awarding reimbursement 
for expenses out of the moneys to be refunded to the con¬ 
sumers. The same equitable principles apply to an allow¬ 
ance of expenses from a fund established by successful 
litigation for the benefit of others as apply to an award 
of counsel fees. The District Court saw the justness of 
such awards and exercised its sound judicial discretion in 
making them. The order of May 10, 1951 was just and 
proper and should be affirmed. 















IV. The District Court Had Jurisdiction to Administer the 
Refund and Acted Properly in Vacating the Commis¬ 
sion’s Rate Order No. 3600 and in Ordering That the 
Charges to Be Billed by the Gas Company to Consumers 
of Gas for Services Rendered on and After April 1,1951 
Be Those in Effect Prior to the Entry of the Commis¬ 
sion’s Order No. 3600. The District Court Did Not 
Usurp the Commission’s Function. 

The issue raised by Appellant Gas Company as to re¬ 
mand to the Commission for effecting the refund to the 
rate-payers has been fully discussed under Point I of our 
Argument herein. We reiterate that there is no legal or 
statutory authority for the position taken by Appellant that 
after the mandate of this Court was handed down the Dis¬ 
trict Court was required to enter an order remitting the 
entire matter to the Commission. Since this Court has 
upheld the action taken by the District Court by substan¬ 
tially denying Appellant’s Motion for a stay of the order 
of April 30, 1951 and the refunds are now in the process 
of being made, Appellant’s contention is entirely out of 
order and futile. 

We do not agree with the statement that the distribution 
of an excess charge is incidental to the carrying out of 
the rate making power. The statute authorizes the Public 
Utilities Commission to fix just and reasonable rates, but 
there is no decision which holds that the distribution of a 
refund resulting from excessive charges is within an im¬ 
plied or incidental power connected with rate making. In 
the case of Potomac Electric Power Co. v. P. U. C., 81 App. 
D. C. 225, cited by Appellant, this Court affirmed an order 
of the District Court dismissing appeals from an order of 
the Public Utilities Commission modifying existing sliding 
scale arrangement of electric rate adjustment. It was not a 
case in which an appellate court affirmed a District Court 
judgment which had set aside and vacated an order of the 
Commission. It establishes no precedent that the District 
Court under a mandate directing the said Court to effect 
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the distribution of a fund is required to remit the case to 
the Commission for administering the fund. 

The only appropriate action which could have been taken 
by the District Court in conformity with the finding of the 
Court of Appeals that the Commission’s order was invalid, 
was the action taken in the District Court order of April 30, 
1951, to wit, the vacating of the Commission’s order. 

It is clear that the Appellate Court intended to restore 
the rates in effect prior to the Commission’s Order No. 
3600 of November 9, 1949, since it provides in its mandate 
for the refund of all amounts illegally collected under the 
Commission’s order “to and including July 5,1950, as well 
as the fund set aside and impounded under paragraph 4 
of the stay order of this Court entered herein July 5, 
1950.” (Joint App. 48.) The Couit of Appeals did not 
specify the amount of refund or the date at which the 
change in rates would occur, but remanded to the Trial 
Court jurisdiction of the refund for “the entry of appro¬ 
priate order or orders to effect the distribution to rate¬ 
payers.” Had the District Court failed to fix a date at 
which customers were to be billed at the legal rates which 
were in effect prior to the Commission’s Order No. 3600, 
the ridiculous situation would have arisen of a continued 
collection of illegal charges by the Gas Company. The 
only logical action the Court could have taken was the 
restoration of the last valid rates in effect prior to the 
entry of the Commission’s order on November 9, 1949. 

The mandate of the Court of Appeals did not require 
the District Court to remand the proceedings to the Com¬ 
mission. The District Court did not usurp the Commis¬ 
sion’s function when it assumed the distribution of the 
refund or when it provided in its order of April 30, 1951 
for vacating the Commission’s order and for the restoration 
on April 1,1951 of the rates which had been in effect prior 
to the entry of the Commission’s order. In this connection 
it is important to note that the Commission has been a 
determined, indeed a belligerent protagonist of the several 
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positions supported by the Gas Company throughout the 
litigation, and that its own expenses, including those inci¬ 
dent to this appeal, have been paid from Company operat¬ 
ing funds on assessment. 

CONCLUSION 

It is submitted that the Gas Company is not entitled to a 
remand of the case to the Commission and has no interest 
sufficient to warrant an appeal from the order of the Dis¬ 
trict Court, dated May 10,1951, directing payment of attor¬ 
neys’ fees and expenses out of the amount to be refunded 
to rate payers. 

It is further submitted that the District Court, upon 
remand of the case on March 29, 1951, had authority and 
power to require interest on the amounts to be refunded 
and to award attorneys’ fees and expenses out of the 
moneys collected as the result of the rate increase granted 
by the Commission’s Order No. 3600, dated November 9, 
1949. 


Respectfully submitted, 

William A. Robebts, 

Attorney for Vernon V. Baker, 
Appellee, 

400 DeSales Building, 
Washington, D. C. 

Of Counsel: 

Robebts & McInnis, 

Ibene Kennedy, 

Washington, D. C. 

400 DeSales Building, 


Dated: November 9, 1951. 
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Exhibit A. 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 


Civil Action No. 673-50 


Vernon V. Baker, Plaintiff , 


v. 

Public Utilities Commission of the District of Columbia, 

and 

Washington Gas Light Company, Defendants. 


Petition for Allowances. 

This petition is filed pursuant to instructions issued by 
the Court from the bench on April 20,1951. It presents to 
the Court, data with respect to the services and their value, 
performed on behalf of the consumers of gas in the Dis¬ 
trict of Columbia by the law firm of Roberts & Mclnnis, 
Mr. Herbert P. Leeman, attorney and Vernon V. Baker, 
plaintiff, in persona. The petition also reports expendi¬ 
tures for technical and professional services, Court costs 
and incidental expenses incurred by Roberts & Mclnnis, to¬ 
gether with items of partial reimbursement therefor. 
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I. History of the Case. 

Application was filed by the defendant, Washington Gas 
Light Company before defendant, Public Utilities Commis¬ 
sion of the District of Columbia, on July 14, 1949, seeking 
immediate increases in operating revenues in the amount of 
$900,000 per annum. 

On July 15,1949, the defendant, Public Utilities Commis¬ 
sion of the District of Columbia, adopted and issued a no¬ 
tice of hearing specifying July 28,1949 as the time thereof. 

On July 19, 1949, the law firm of Roberts & Mclnnis as 
counsel for George C. Webster (Ct. App. Rec. 394), as trus¬ 
tee of Gas Consumers and Independent Appliance Dealers, 
George C. Webster, as an officer of John G. Webster & Sons, 
Inc., and George C. Webster in his personal capacity as a 
consumer of the products and services of the Washington 
Gas Light Company, filed a petition for leave to intervene 
in opposition to the increase, together with detailed pro¬ 
tests and certain jurisdictional motions. 

On July 28, 1949, at the opening of hearing, additional 
appearances were entered by Roberts & Mclnnis for the 
District of Columbia Industrial Union Council, CIO, by 
counsel for the United States Government, representing the 
General Services Administration of the Bureau of Federal 
Supply, by John H. Connaughton appearing in persona for 
the Federation of Citizens Associations, by Mrs. Edward B. 
Morris, appearing in persona for the Fort Davis Citizens 
Association, and by Mr. Norman A. Bonze, appearing for 
the Restaurant Beverage Association of Washington. 
Hearings were held on August 30 and 31; September 19 to 
23 inclusive; September 26, 27 and 29, and as to the rates 
and charges, on October 10 and 11, 1949. During this 
period, very extensive investigation of the Gas Company’s 
operations and accounts, and presentation of evidence was 
completed by Roberts & Mclnnis and numerous technical 
experts employed by them. Oral argument was presented 








3 


on behalf of the consumers and other interested parties on 
September 29, 1949. 

During the proceedings before the Commission, a peti¬ 
tion was filed by Roberts & Mclnnis on behalf of George 
C. Webster, a citizen and resident of the District of Co¬ 
lumbia appearing in his personal capacity as a consumer 
of the product of the Washington Gas Light Company and 
in other representative capacities for consumers of gas, in 
the United States District Court for the District of Co¬ 
lumbia, Civil Action No. 3655-49, against the Washington 
Gas Light Company and the Public Utilities Commission 
of the District of Columbia seeking an injunction and 
temporary restraining order as a result of denial of mo¬ 
tions to dismiss the proceeding before the Commission be¬ 
cause there was no application for specific increased rates 
but only for an aggregate increase in revenue. This mat¬ 
ter was answered and argued before Mr. Justice Edward M. 
Curran, but prior to its determination, the Public Utilities 
Commission of the District of Columbia ruled that it would 
require the filing of rates by Washington Gas Light Com¬ 
pany before conclusion of the proceeding, and the matter 
was dismissed as moot, but with leave to renew the issues 
at the conclusion of the hearings. Such a rates schedule 
was filed and was the subject of investigation and evidence. 

On November 9, 1949, the Public Utilities Commission 
of the District of Columbia issued its opinion and Order, 
No. 3600, granting increased rates and modification of 
tariffs and regulations. In its opinion, the Commission 
estimated that its rate schedules were calculated to pro¬ 
duce $750,000 per annum in increased revenue on the basis 
of sales of gas in the District of Columbia during the cal¬ 
endar year 1948, and that as applied to the future, the in¬ 
creases would provide a larger sum. 

On November 16, 1949, a petition for reconsideration or 
for further hearing was filed before the Public Utilities 
Commission of the District of Columbia by Roberts & Me- 
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Innis, and on November 23,1949, the Public Utilities Com¬ 
mission of the District of Columbia entered its opinion and 
order denying the petition for reconsideration. On De¬ 
cember 12,1949, a petition for reconsideration was filed by 
Vernon V. Baker, then appearing for the first time, in 
proper person and as attorney for the Federation of Citi¬ 
zens Associations of the District of Columbia, and on De¬ 
cember 14,1949, the Public Utilities Commission of the Dis¬ 
trict of Columbia entered its order denying the said appli¬ 
cation. 

On January 23,1950, Roberts & Mclnnis filed a statutory 
appeal in Civil Action No. 333-50 appealing from the order 
of the Public Utilities Commission of the District of Co¬ 
lumbia, on behalf of George C. Webster in his personal ca¬ 
pacity as a consumer of the product of the Washington 
Gas Light Company and in certain representative capaci¬ 
ties. Upon motions to dismiss filed by the defendants, Mr. 
Justice Edward A. Tamm, ruled on April 17, 1950, that 
there had not been technical compliance with the appeals 
statute by George C. Webster in his personal capacity for 
the reason that the petition for reconsideration was titled 
only on behalf of the Gas Consumers & Independent Appli¬ 
ance Dealers, and dismissed the appeal as to Mr. Webster. 

However, an appeal filed by Mr. Vernon V. Baker on Feb¬ 
ruary 10, 1950 remained pending before the United States 
District Court and proceeded to argument before Justice 
T. Alan Goldsborough. The matter was extensively briefed 
and argued by Mr. Vernon V. Baker in persona in behalf 
of the consumers, beginning June 7, 1950, and the Court 
entered its tentative ruling and conclusions from the bench. 

In course of these proceedings, motion on behalf of the 
Public Utilities Commission of the District of Columbia to 
dismiss the appeal as to the Federation of Citizens Asso¬ 
ciations since the latter was not a consumer, was granted 
by the Court on June 23, 1950. Subsequently, on June 27, 
1950, a draft of findings of fact and conclusions of law and 
further argument with respect to the matter, were pre- 
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sented to the Court by Roberts & Mclnnis who bad become 
counsel for Vernon V. Baker, Plaintiff. The Court, how¬ 
ever, adopted its prior oral conclusions, as amended, on 
June 27, 1950, and entered an order vacating and setting 
aside Order No. 3600 of the Public Utilities Commission 
of the District of Columbia and returning the matter to the 
Commission for appropriate proceedings and action in ac¬ 
cordance with this order. 

Application was made to this Court for a stay of its order 
and responses were prepared, filed and argued on behalf 
of the plaintiff by Roberts & Mclnnis. Mr. Herbert P. Lee- 
man, President of the Federation of Citizens Associations, 
also appeared for the plaintiff. The application for stay 
was denied by the Court and its final order prepared and 
entered. Both Washington Gas Light Company and Pub¬ 
lic Utilities Commission noted intention of appeal, and on 
June 30, 1950 served notices of motion for stay on appeal 
upon William A. Roberts and Roberts & Mclnnis as coun¬ 
sel for Vernon V. Baker, appellee. Objections to the mo¬ 
tions for stay were filed in the United States Court of Ap¬ 
peals for the District of Columbia Circuit by counsel for 
Mr. Baker. 

Thereafter on July 5, 1950, the matter was presented to 
Judges Proctor, Fay and Bazelon for the United States 
Court of Appeals. An order was entered granting the stay 
of the order of the United States District Court, condi¬ 
tioned however, upon the advancement of the appeals for 
hearing, with specific designation of date for filing of the 
record and briefs thereon, and further conditioned upon a 
requirement that the Washington Gas Light Company 
should set aside and hold impounded in a separate fund, 
subject to further orders of the Court, all amounts re¬ 
ceived thereafter by the Washington Gas Light Company 
under the increases ordered by the Public Utilities Com¬ 
mission, and upon the further requirement that each bill for 
service thereafter rendered to customers should include a 
notice of the possibility of refund and a provision for no¬ 
tice of change of address. 
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The appeals were perfected and a joint designation and 
simplification of the record agreed upon, printed and filed 
before the Court of Appeals, special permission being se¬ 
cured by the Appellee to provide for the inclusion of the 
record without printing of numerous prior orders of the 
Public Utilities Commission which formed an important 
part of the basis of the decision of the Court of Appeals. 
The transcript of record, as filed, embraced some 709 
printed pages. After the filing of extensive briefs on be¬ 
half of all parties, the matter came up for argument before 
the United States Court of Appeals and was argued for 
appellee, Vernon V. Baker, by William A. Roberts of 
Roberts & Mclnnis, a statement as to the interest of the 
Federation of Citizens Associations being presented to the 
Court by Mr. Herbert P. Leeman. Subsequent to the argu¬ 
ment, on leave of Court first granted, additional extensive 
memoranda were prepared and filed with the Court on cer¬ 
tain points in issue by counsel. 

On December 21, 1950, the United States Court of Ap¬ 
peals for the District of Columbia Circuit rendered its 
opinion (S. C. R«c. 1041) holding “we agree with the Dis¬ 
trict Court that the Commission’s Order should be vacated 
and set aside, but our reasons differ materially, as will ap¬ 
pear from the detailed discussion below.” The order of 
the District Court was affirmed and the Appellate Court 
held: “The funds resulting from the rate increases granted 
by the Commission, which were ordered to be held in a sep¬ 
arate fund by this Court pending disposition of the appeal, 
will be distributed to rate payers.” The order entered in 
the proceeding however, provided that the order of the Dis¬ 
trict Court appealed from, be affirmed, with costs, and the 
matter remanded to the District Court “for action in ac¬ 
cordance with the opinion herein of this date, including the 
entry of appropriate order or orders to effect the distribu¬ 
tion to rate payers of those monies collected as the result 
of the rate increase granted by Public Utilities Commission 
Order No. 3600 dated November 9, 1949, to and including 
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July 5, 1950, as well as the fund set aside and impounded 
under Paragraph 4 of the stay order of this Court entered 
herein July 5,1950.” 

Immediately following the entry of this order, applica¬ 
tion was made on behalf of the Washington Gas Light Com¬ 
pany and the Public Utilities Commission for a stay of 
mandate for a period of thirty days to permit application 
to the Supreme Court for allowance of a Writ of Certiorari. 
Opposition to this continued stay and alternative requests 
for provision of additional security were presented to the 
Court of Appeals on behalf of the appellee, including addi¬ 
tional affirmative proof that the operating revenues of the 
Gas Company had greatly exceeded those anticipated in the 
action of the Public Utilities Commission, and that the 
profits of the Gas Company had increased from $849,681 in 
1949, to $1,767,071 in 1950. 

On January 23, 1951, the Court of Appeals granted the 
petition for stay pending application for Writ of Certiorari 
provided the same “is filed by February 15,1951.” There¬ 
after, by joint designation of record, and other coopera¬ 
tion intended to expedite the proceeding, a printed record 
of 1,056 pages was filed with the Supreme Court. Petition 
for Certiorari was filed on behalf of both the Washington 
Gas Light Company and the Public Utilities Commission. 
Appropriate briefs in reply thereto were prepared and 
filed in the United States Supreme Court by Roberts & 
Mclnnis, Mr. Robert P. Leeman appearing on the brief. 
The United States Supreme Court denied certiorari, and 
the matter was subsequently remanded to the United States 
District Court for the District of Columbia for disposition 
in accordance with the orders of the United States Court of 
Appeals. Roberts & Mclnnis, as counsel for Vernon V. 
Baker, filed with the Court a petition and proposed order 
seeking disposition of the impounded fund and the entry of 
an order vacating Order No. 3600 of the Public Utilities 
Commission, and reinstating the rates and charges of the 
Gas Company in effect prior thereto. The Court set this 
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matter for hearing on April 2,1951, and the proposed order 
and disposition were opposed by counsel for the Washing¬ 
ton Gas Light Company and the Public Utilities Commis¬ 
sion, particularly with respect to the amount and method 
of payment and the allowance of interest on the unlawfully 
collected excessive rates. The Court set the matter for 
further hearing. 

On April 4,1951, evidence was presented by the Gas Com¬ 
pany proposing disposition of the fund by the Public Util¬ 
ities Commission and raising certain factual differences 
with respect to the amounts, time and cost of distribution. 
Thereupon, the Court ruled that the United States District 
Court had jurisdiction to cover the entire matter of refund 
and disposition of the case, and that there should be filed in 
the Court, the names of the consumers to whom the repay¬ 
ments were made and “ (Tr. 182) that the order should also 
provide that counsel for the plaintiffs, together with the 
Court’s auditors and the Court’s auditors’ assistants, shall 
have access at all reasonable times, to just what the Gas 
Company is doing to carry out the Court’s order.” The 
Court further ruled that its order should contain a specific 
mandate for the resumption of charges as of meter read¬ 
ings following April 1, 1951 at the rates in existence prior 
to Order No. 3600. 

Pursuant to instruction of the Court, an extensive in¬ 
quiry was conducted by engineers and accountants em¬ 
ployed by Roberts & Mclnnis of the details of the records 
of the Gas Company and the means available for determi¬ 
nation and payment of the amount of the excessive charges, 
together with interest thereon. The Court was furnished 
with exhibits indicating the distribution of the accounts of 
175,000 customers over a period of seventeen months and 
the relative rates applicable. The Court accepted substan¬ 
tially the method of distribution presented on behalf of the 
public by Roberts & Mclnnis, and directed the preparation 
of an order, including interest, upon the amounts to be re¬ 
funded, computed at 5% of the individual sums. The Court 
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further directed that it would retain jurisdiction until the 
conclusion of the refund, and jurisdiction over any balance 
remaining unpaid, and required by this order that the said 
refunds should be supervised until completion of payment 
by counsel for the rate payers. A definitive order was pre¬ 
pared and submitted to the Court on Tuesday, April 24, 
1951. The Court further found that it had jurisdiction “to 
award compensation to counsel and expense money’’ (Tr. 
279) and directed the submission of this petition support¬ 
ing services and expenses. 

II. Value op Services. 

The application of the Washington Gas Light Company 
was for an emergency and immediate increase in its rates 
and charges which would yield $900,000 a year from rate 
payers in the District of Columbia. The Commission’s 
immediate grant of hearing and prior actions on similar 
petitions permits the conclusion that without serious oppo¬ 
sition the increases would be in effect very shortly. The 
claim was on the basis of property accounts as stated by 
the Gas Company for the twelve months ended May 31, 
1949. The Commission accepted the Company’s theory of 
the inclusion in property of extraordinary property losses 
in an amount approaching $2,000,000 and of natural gas 
conversion costs in an amount approaching $3,000,000 as 
well as other contested items. It found that the rate base 
for the test year ended May 31, 1949, amounts to $32,240,- 
198.76. Its ultimate conclusion was in support of a sys¬ 
tem of rates which it estimated would have yielded $750,000 
net income on the basis of sales of gas during the calendar 
year of 1948. However, the actual years 1950, and particu¬ 
larly the 1950 and 1951 winter season, resulted in the actual 
sale of gas very greatly in excess of the base period, with 
the result that, in accordance with the Company’s estimate 
to this Court, there actually was collected, between Novem¬ 
ber 16, 1949 and April 1, 1951, $1,271,000 (Tr. 228) in in¬ 
creased rates over and above those in effect before the 
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Commission’s Order. The effect of the decision of this 
Court, as amplified by the opinion of the United States 
Court of Appeals for the District of Columbia Circuit, did 
not terminate on April 1,1951, but by reason of the findings 
with respect to the exclusion from the property base of 
abandoned property and the unamortized portion of con¬ 
version costs, together with the clarification of the princi¬ 
ples affecting standby plant, rate of return, and similar 
mandates to the Public Utilities Commission, will have a 
continued effect over a substantial period of time on rates 
to the gas consumer in the District of Columbia, of not less 
than $500,000 per annum. It is further obvious that the 
lower rates restored April 1, 1951 must continue in effect 
at least until a valid order of the Public Utilities Commis¬ 
sion authorizes a change, or for a minimum period during 
which the difference in Order No. 3600 rates and the pres¬ 
ent lower rates would approximate not less than $500,000 
extra cost to the consumers. 

Certain concessions important for the public were se¬ 
cured from the Public Utilities Commission itself. These 
include the allocation of certain promotional costs of the 
Gas Company improperly included in District of Columbia 
operating expenses, to Maryland and Virginia subsidiaries, 
and clarification of the formulae for allocation of property 
and expenses. The Commission also accepted the evidence 
and argument offered by Roberts & Mclnnis against the 
inclusion in operating expenses of sales promotion ex¬ 
penses related to losses incurred within the control of the 
Company from its merchandising and jobbing activities. 
This relates to the sale of appliances and advertising and 
sales promotion programs thereon, concessions granted 
certain contractors, and losses upon competitive plumbing 
and jobbing. This will result in substantially lower rates. 

The Commission found, after considering the extensive 
evidence as to physical allocation of the property invest¬ 
ment of the Company and the expense items, that the incre¬ 
mental theory theretofore used, should be discarded and 
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replaced by an allocation method which would equitably 
apportion costs between the gas business and the merchan¬ 
dising business, in all cases where such costs relate to both 
types of activities. It directed the Company to present a 
revised allocation procedure within a reasonable period of 
time. The proper allocation of these costs will result in the 
elimination from operating expenses applicable to future 
rate determination of large sums of money. There can be 
no question also but that the extensive evidence as to the 
impracticability and non-use of the East Plant as a standby 
facility, together with statements of principles of law appli¬ 
cable thereto, must result in subsequent Commission con¬ 
sideration of rate base in the elimination of this facility 
from the base, and the exclusion of some operating ex¬ 
penses related thereto in consideration of appropriate 
rates. 

Notwithstanding the strenuous objection of the Company 
against allowance of interest on excess charges, based in 
part upon the contention that it had been obliged to im¬ 
pound a portion of the increased rates after July 5, 1950, 
this Court has allowed 5% interest on the refunds, or an 
aggregate amount for the consumers, of approximately 
$65,000. 

Vigilance in applying the full effect of the Commission’s 
order has resulted also in a reduction of charges to con¬ 
sumers for installation of services to their premises, and 
excessive amounts in connection therewith collected by the 
Company under Order No. 3600 are subject to refund and 
interest consideration. 

It is therefore respectfully submitted that through the 
efforts of counsel for the consumers from the beginning of 
the case, there has been recovery in actual cash, an amount 
exceeding $1,336,000; that the results of the extensive tech¬ 
nical survey and underlying evidence, as well as the de¬ 
tailed presentation of legal principle, will assure future 
reductions in the amount to be paid by consumers in the 
District of Columbia from gas, which cannot be less than 
$500,000 per annum for a period of years. 
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The complexity of the technical and legal principles in¬ 
volved in the case were extraordinary. In the first place, 
the Gas Company was proceeding in the first normal rate 
case after the abrogation of the sliding scale method, and 
there had been no scrutiny by the public of the details of 
its valuation or its cost accounting system since 1935 under 
normal procedure. The Company had secured preparatory 
decisions from the Public Utilities Commission with re¬ 
spect to rates for depreciation and the depreciation re¬ 
serves which were adopted by the Commission in its Order 
No. 3600, and had secured the approval by the accounting 
staff of the Commission of numerous principles of account¬ 
ing and property segregation which were adverse to the 
accepted public interest. 

While the Commission did not express precisely its phi¬ 
losophy of rate-making, it is obvious that it was a compo¬ 
site of the principles under the sliding scale and of certain 
alleged principles of “prudent investment”. The United 
States District Court rendered its decision upon the real¬ 
istic result of the Commission’s findings and under the 
principles of law of the District of Columbia statute. The 
Company presented its appeal to the Court of Appeals 
relying chiefly on the doctrines of the Hope natural gas 
case. The presentation before the Court of Appeals and 
the United States Supreme Court, therefore, involved a 
complete knowledge and understanding of all prior orders 
relating to the Gas Company issued by the Public Utilities 
Commission, and of a very substantial part of the under¬ 
lying accounting and engineering records. It would have 
been relatively impossible to have presented a substantial 
and effective defense on appeal or on certiorari without ex¬ 
tensive analysis of these underlying data, since the Com¬ 
mission’s order contained but its own resume of the evi¬ 
dentiary matter with arbitrary exclusion of extensive testi¬ 
mony with respect to depreciation and other factors. 

The action of the Court of Appeals in greatly expediting 
the requirement for submission of the record and briefs on 
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appeal, was to the great advantage of the public in saving 
of money and cost, but would have prevented effective ac¬ 
tion on behalf of the consumer except for the availability 
of a large staff of attorneys thoroughly trained in utilities 
matters and fully familiar with the underlying record as a 
result of hundreds of hours’ participating in the proceed¬ 
ings prior to appeal 

In addition to questions of valuation and other errors 
which resulted in the vacation of the Commission Order, it 
is important to note that the rates for various classes of 
services affected by Order No. 3600 were markedly dis¬ 
criminatory, and that evidence with respect thereto was 
presented to the Courts, and the principles of law were 
argued extensively on brief and orally before the United 
States Court of Appeals. For example, under this Order, 
which has been reversed and vacated, 8.01% increase or 
$386,422 of the Commission’s increase was applied to do¬ 
mestic non-heating load, whereas only 1.78% increase or 
$5,701 was applied to wholesale apartments. The United 
States Government was represented as a consumer at the 
proceeding and presented some evidence. The Commission 
allocated only 2.86% increase, or $11,598 to the United 
States Government. It follows that the return to the rate 
schedule in existence before Order No. 3600, will result in a 
partial elimination of this discrimination, at least until 
further action of the Commission, and will relatively benefit 
approximately 150,000 of the 175,000 consumers of gas. 

With the possible exception of the United States Govern¬ 
ment, there was no single consumer whose interest in the 
rate increase could have supported the costs for a single 
day of the proceeding as compared with the hundreds of 
man days of legal, accounting and statistical expert time 
provided on behalf of the consumers before the Commis¬ 
sion and in connection with the preparation of record and 
brief during the appeals by your petitioners. 

In attached appendices, there are statements from the 
records and books of Roberts & Mclnnis and of Associated 
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Professional Services, the technical organization employed 
throughout the case, indicating the nature of the work per¬ 
formed, the amount of time, the qualifications of personnel 
and the expenditures in connection therewith. The mini¬ 
mum cost of these services, exclusive of the services of 
William A. Roberts and the administrative staff of the firm 
of Roberts & Mclnnis, is not less than $12,000. There have 
been received by contributions through the Federation of 
Citizens Associations from various individuals and civic 
organizations, the sum of $1,018.39 which has been applied 
exclusively to printing on appeal and certain miscellaneous 
minor disbursements incidental thereto. In addition, the 
firm of Roberts & Mclnnis has applied to the account of 
services rendered in this proceeding before the Public Util¬ 
ities Commission, an allocated amount of $2,000 received 
from individual gas consumers not related to the appliance 
business, and various merchants interested in the sale of 
gas at low rates, as well as from appliance dealers who 
were parties to the Gas Consumers and Independent Ap¬ 
pliance Dealers. The cost of technical services, exclusive 
of legal services incurred, subsequent to the appeal to the 
United States District Court, exceeded $3,000. 

The amount of taxable Court costs allowed in the man¬ 
date of the United States Court of Appeals, was $404.34. 

Mr. John H. Connaughton, President of the Federation 
of Citizens Associations, entered an appearance for that 
organization at the commencement of the hearing before 
the Commission, but no evidence was presented at any time 
throughout the hearing or argument before the Commis¬ 
sion on behalf of the Federation. An individual citizens * 
association, Fort Davis Citizens Association, entered an 
appearance and was assisted in its presentation by Roberts 
& Mclnnis. After the denial of the petition for reconsidera¬ 
tion filed by Roberts & Mclnnis, Mr. Vernon V. Baker, an 
experienced and qualified attorney in public utilities mat¬ 
ters, presently employed as an Attorney-Examiner in the 
Motor Carrier Divison of the Interstate Commerce Com- 
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mission, became familiar with the Order of the Commission, 
and prepared and presented as attorney for Federation of 
Citizens Associations of the District of Columbia, an appli¬ 
cation for reconsideration of the findings and opinion and 
Order of the Public Utilities Commission and for immedi- > 
ate stay of the Order. Mr. Baker was Chairman of the 
Public Utilities Committee of the Federation (S. C. U. S. 
Rec., pp. 135-145 inclusive). 

Upon denial of this application for reconsideration five 
days later, Mr. Vernon V. Baker and Mr. Herbert P. Lee- 
man, President of the Federation of Citizens Associations 
and an experienced attorney in general practice in the Dis¬ 
trict of Columbia, filed in the United States District Court 
an appeal in Civil Action No. 673-50 from the final Order 
of the Public Utilities Commission on behalf of the Fed¬ 
eration of Citizens Associations on behalf of Vernon V. 
Baker as a consumer of gas distributed by the Company. 
Had Mr. Baker and Mr. Leeman failed to file and prosecute 
such an appeal, the Order of the Commission would have 
become final, or at least protracted delay would occur pend¬ 
ing appellate consideration of the status of Mr. George C. 
Webster and the other individual consumers of gas who 
were represented under the name of Gas Consumers and 
Independent Appliance Dealers. 

Thereafter, as heretofore stated, Mr. Baker argued his 
appeal successfully before this Court, an argument re¬ 
quiring extensive knowledge and research into public util¬ 
ities law and into the details of the Order of the Public 
Utilities Commission. The firm of Roberts & Mclnnis and 
experts employed by it were in attendance throughout the 
preliminary proceedings and argument in the United States 
District Court. After considerable discussion of the exten¬ 
sive scope of the prior record and the known intention of 
both the Gas Company and the Public Utilities Commission 
to appeal from any adverse decision by the District Court, 
Mr. Baker addressed a letter to Roberts & Mclnnis on June 
16,1950, copy of which is attached hereto as an Appendix. 
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Reply thereto, accepting employment under the conditions 
specified, was addressed to Mr. Baker under date of June 
17,1950, and copy of said reply is attached as an Appendix. 

After accepting representation of Mr. Baker, Roberts & 
Mclnnis abandoned the appeal on behalf of George C. Web¬ 
ster with his consent, and proceeded with the appeal of 
Mr. Vernon V. Baker, the Federation of Citizens Associa¬ 
tions having been dismissed as a party. Notwithstanding 
its dismissal as a party, the Federation of Citizens Associa¬ 
tions, in support of Mr. Baker’s appeal, paid to Mr. Baker 
the sum of $11 in filing fees which he had advanced from 
his own pocket, and undertook to endeavor to collect a sum 
of money to be applied to the printing costs of the appellate 
proceeding. These sums were used to the extent they were 
available to reimburse Roberts & Mclnnis as heretofore 
stated on bill. 

At this point in the proceeding, Mr. Herbert P. Leeman, 
who had been active for a substantial period of time before 
the Federation and who was its President, agreed to appear 
of record as additional counsel for Mr. Baker and to sign 
all necessary pleadings and briefs to the conclusion of the 
proceeding. As indicated by the attached appendices, 
neither the Federation of Citizens Associations nor Mr. 
Baker was able to assume any responsibility for the pay¬ 
ment of costs or for legal services, and Roberts & Mclnnis 
proceeded to represent the class of consumers and Mr. 
Baker as an individual, without any assurance of reim¬ 
bursement for expenditures, for salaries and expenses of 
experts or attorneys or for legal services of the firm. 

Mr. Baker continued his interest as an attorney through¬ 
out the case to conclusion and in connection with the pro¬ 
ceedings for distribution, and both Mr. Baker and Mr. Lee¬ 
man were supplied with copies of all orders, briefs, records 
and correspondence and with many of the underlying tech¬ 
nical studies prepared an behalf of Mr. Baker. There are 
appended hereto as Appendix A and Appendix B, state¬ 
ments of Mr. Vernon V. Baker and of Mr. Herbert P. Lee- 
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man as to the time expended and services rendered by them 
in connection with the proceeding. 

A factor for consideration in connection with the value 
of services rendered on behalf of the consumers, is the 
skill and tenacity of the services rendered on behalf of the 
defendants, Public Utilities Commission and Washington 
Gas Light Company. In the proceeding before the Public 
Utilities Commission, the Company availed itself not only 
of the services of Mr. C. Oscar Berry, its permanent cor¬ 
porate attorney with long experience and extensive skill in 
public utilities matters, but also of Mr. Stoddard M. 
Stevens, senior partner of the firm of Sullivan & Cromwell 
of New York City, an organization nationally famous in 
public utilities matters. 

In proceedings before the Court, the Gas Company also 
availed itself of the services of Mr. F. G. Await and the 
firm of Await, Clark & Sparks who are experienced counsel 
of outstanding reputation in public utilities matters in the 
District of Columbia. Before the United States Court of 
Appeals the Gas Company also was represented on brief 
by Mr. William V. T. Justis, an expert attorney on public 
utilities matters. These attorneys were frequently assisted 
by several associate counsel. 

Throughout the entire proceeding, Mr. Lloyd B. Har¬ 
rison, Special Assistant Corporation Counsel of the Dis¬ 
trict of Columbia, with whom was associated occasionally 
Mr. Vernon E. West, Corporation Counsel, and Mr. Edward 
A. Beard, Assistant Corporation Counsel, appeared on be¬ 
half of the Public Utilities Commission. Mr. Harrison has 
had long experience in public utilities matters and his 
efforts on behalf of the position taken by the Public Util¬ 
ities Commission and the Gas Company were skillful and 
energetic. No assistance was rendered on behalf of the 
consumers generally, once the proceeding had reached the 
Courts, by any other counsel than your petitioners. With 
respect to accounting, engineering and valuation matters, 
Roberts & Mclnnis utilized the technical services of Asso- 
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ciated Professional Services, a separate organization of 
which Mr. Roberts is Director, and of several temporarily- 
employed but qualified technical assistants. Detail of these 
services is set forth in the Appendices. The Company util¬ 
ized not only its own experienced officers and employees, 
but the services of outstanding technicians and their re¬ 
ports in support of its position, and the Public Utilities 
Commission utilized its extensive staff of accountants. 

Wherefore, your petitioners pray that upon mature con¬ 
sideration of the efforts and time expended, the qualifica¬ 
tions and number of personnel who have applied themselves 
to this proceeding, the financial liability and advancement 
of funds and incurrence of expenditures by the respective 
parties, the unqualified success of the results obtained, the 
amounts of the total fund to he reimbursed to gas con¬ 
sumers and of the definite savings to gas consumers in 
future rate cases as a result of these proceedings, and the 
extent, qualification and tenacity of opposition on behalf 
of the Washington Gas Light Company and the Public Util¬ 
ities Commission, that this Court order and direct the pay¬ 
ment to Vernon V. Baker, Herbert P. Leeman and to Rob¬ 
erts & Mclnnis, of such separate sums as the Court may in 
its discretion determine to he reasonable and proper. 

Respectfully submitted, 

Roberts & McInnis. 

By Wit jjam A. Roberts, 

(Sgd.) Vernon V. Baker, 

(Sgd.) Herbert P. Leeman. 


Dated: April 27, 1951. 
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appendix a. 

AFFIDAVIT FOR ROBERTS & McINNIS 
IN SUPPORT OF PETITION. 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, William A. Roberts, who first 
being duly sworn, stated that he had prepared the basic pe¬ 
tition for allowance of fees and expenses filed herewith, and 
that as to all matters stated therein affirmatively, the said 
petition is true and correct, and that as to all matters stated 
therein on belief, the said matters are true and correct to 
the best of his knowledge and belief, and further stated that 
deponent, William A. Roberts, is an attorney-at-law ad¬ 
mitted to practice in the Supreme Court of the United 
States, the Courts of the District of Columbia, Federal, 
District and Circuit Courts in numerous jurisdictions, the 
Interstate Commerce Commission, the Federal Communi¬ 
cations Commission, Federal Power Commission and nu¬ 
merous other Federal and state administrative agencies; 
that he, together with Mr. Charles B. Mclnnis, are the sen¬ 
ior general partners of the law firm of Robert & Mclnnis 
and with thirteen special partners and a large staff of 
clerks and administrative assistants, is engaged in the prac¬ 
tice of law in the DeSales Building in Washington, D. C., 
and elsewhere. 

Affiant further states that in the course of twenty-eight 
years, he has served as valuation engineer and engineer- 
examiner, attorney-examiner and senior attorney-examiner 
with the Interstate Commerce Commission to September 5, 
.1930, at which time he became first incumbent of the office 
of Special Assistant Corporation Counsel of the District, 
of Columbia charged with public utilities and tax matters; 
that during his service in this office, and later service as 
People’s Counsel for the District of Columbia until Novem¬ 
ber 1, 1936, he was engaged in the preparation, presenta¬ 
tion and trial of public utilities, valuation, rate and service 
proceedings affecting all of the public utilities in the Dis- 
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trict of Columbia, both before the Public Utilities Commis¬ 
sion and the Courts, and since that time has maintained fa¬ 
miliarity with the proceedings, accounting rules and prac¬ 
tices governing such utilities. 

Affiant further states that he has been principal attorney 
in all classes of public utilities cases, both for public 
agencies, states, cities and for public utilities in the Su¬ 
preme Court of the United States, various state Supreme 
Courts, Federal, Circuit and District Courts and adminis¬ 
trative commissions in over three hundred such proceed¬ 
ings in twenty-six different states. 

Affiant further avers that his practice has been success¬ 
ful and that his aggregate personal income from the prac¬ 
tice of law T exceeds $100,000 per annum. 

The affiant, William A. Roberts, avers that prior to the 
filing by the Washington Gas Light Company in July 1949 
of its application for increase, the firm of Roberts & Mc- 
Innis was employed on behalf of a large number of 
merchants engaged in the sale and installation of gas appli¬ 
ances in the District of Columbia, Maryland and Virginia, 
to investigate the operations and rates of the Washington 
Gas Light Company and its practices in charging into oper¬ 
ating expenses, losses on gas appliance merchandising!, 
competitive services of its employees on the premises of 
its customers and numerous other matters, and that a 
small portion of the duties so to be performed became ap¬ 
plicable to the rate case filed by the Gas Company, the en¬ 
tire issue involved before the Public Utilities Commission 
relating to merchandise accounting and similar accounting 
matters on behalf of the above client and a large group of 
independent consumers who were not appliance dealers, 
were in effect disposed of in an early stage of the pro¬ 
ceeding by testimony on behalf of the Commission, but that 
nevertheless, in the absence of other adequate representa¬ 
tion of the consumers of the District of Columbia, the law 
firm proceded with its representation of such consumers, 
and specifically of George C. Webster, a consumer of gas, 
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having also, other interests above described, and that sub¬ 
stantially all of the service rendered before the Public Utili¬ 
ties Commission was on behalf of the consumers generally 
and not on behalf of any other client. 

Affiant further avers that he is a Director of an engi¬ 
neering, statistical and technical organization known as 
Associated Professional Services, and that at the expense 
of Roberts & Mclnnis, employed George H. Harbaugh, a 
statistician and economist who had previously qualified as 
an expert in public utilities cases and a group of account¬ 
ants, statisticians and draftsmen to examine the accounts 
and operations of the Washington Gas Light Company, and 
to analyze the accounts and records on file with the Public 
Utilities Commission and the exhibits and expert testi¬ 
mony presented on behalf of the Commission and the Wash¬ 
ington Gas Light Company, to prepare numerous exhibits 
and underlying accounting and statistical statements and 
valuation estimates, and to present this evidence before the 
Public Utilities Commission in support of all phases of the 
contentions of the consumers. 

He further avers that this staff was effectively and neces¬ 
sarily engaged in the analysis of the record for purposes 
of pleadings and briefs on appeal in the United States Dis¬ 
trict Court, in the United States Court of Appeals for the 
District of Columbia Circuit and in connection with the 
Petition for Certiorari, and thereafter in the United States 
District Court in connection with the analysis of the meth¬ 
ods of refund and the amounts thereof. 

Affiant avers that the time records and detailed diaries, 
correspondence files and similar data of Associated Pro¬ 
fessional Services indicate that the technical personnel and 
exclusive of clerical personnel, was employed by Asso¬ 
ciated Professional Services for services applicable to the 
case before the Public Utilities Commission and in the 
Court, at an aggregate cost, allocable to such work, of not 
less than $12,000, and that all of the costs of these personnel 
and of the facilities employed by them and the expenses in- 
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curred by them, were borne by direct payment by the firm 
of Roberts & Mclnnis. 

Affiant further avers upon careful examination of such 
records, that the maximum portion of this expense remotely 
relating to any possible compensation received from the 
Gas Consumers and Independent Appliance Dealers, does 
not exceed $2,000. Thus reduced, the expenditures by 
Roberts & Mclnnis for technical services is applicable in 
the amount of $2,840 subsequent, and $7,160 prior to em¬ 
ployment by Vernon V. Baker. 

Affiant further states that from the beginning of the pro¬ 
ceedings before the Public Utilities Commission, there were 
assigned to the preparation of the case and its trial, quali¬ 
fied and experienced utilities attorneys associated with the 
firm of Roberts & Mclnnis, whose names appear together 
with brief biographical statements in the Exhibit attached 
hereto and made a part hereof, and that the aggregate of 
the time expended by these attorneys and by the affiant, 
prior to June 1,1950 relating to matters of interest to con¬ 
sumers of gas in the District of Columbia, was 1,580% 
hours. 

Affiant further avers that subsequent to June 1, 1950 and 
in connection with employment by Mr. Vernon V. Baker 
during the final stages of the appeal before the United 
States District Court, the presentation of the appeal before 
the United States Court of Appeals and in the matter of ap¬ 
plication for certiorari to the United States Supreme Court, 
up to March 31, 1951, the said qualified attorneys and the 
affiant recorded and charged 1,481 hours of professional 
service, the greater part of which was required on work in¬ 
volving the highest degree of technical skill in public utili¬ 
ties legal matters. 

It is further averred that had not the attorneys involved, 
including the affiant, already prepared by analysis and par¬ 
ticipation in the proceeding before the Commission and in 
the Courts prior to decision, a vast amount of legal and 
technical information, the amount of time required on the 
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appellate proceedings to attain the results secured, would 
have been very much greater than that actually incurred. 
Affiant states that at all times during these proceedings, 
there was pressing in his office other employment on which 
compensation at average minimum rates in excess of $25 
per hour was available from which attorneys were diverted 
to the present matters. 

William A. Roberts 

District of Columbia.: ss. 

Subscribed and sworn to before me this 26th day of 
April, 1951. 

(Sgd.) Veka B. Hopkins 
Notary Public 

My Commission expires: • 

October 14, 1951 
(Seal) 

Exhibit 1 to Appendix A. 

BIOGRAPHIES OF MEMBERS OF THE FIRM AS¬ 
SIGNED TO WORK ON WASHINGTON GAS 
LIGHT COMPANY v. VERNON V. BAKER. 

There is set forth below a brief biographical sketch of 
the attorneys in the firm of Roberts & Mclnnis who worked 
on this litigation. Each of the attorneys is a special part¬ 
ner in the general partnership known as Roberts & Mc¬ 
lnnis ; each has been a member of the Bar for more than 
ten years and all are admitted to practice before the Su¬ 
preme Court of the United States. Messrs. Ortman, Woods, 
McLaughlin and Alper are members of the Bars of juris¬ 
dictions other than the District of Columbia, and all have 
had extensive experience in the law of public utilities and in 
the administrative law applicable thereto: 

Francis J. Ortvrum: 

Mr. Ortman was bom in Washington, D. C., in 1915, 
and received his preparatory and legal education in the 
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schools of this city. He was graduated from St. John’s 
College and Columbia University Law School, and was 
awarded the LL.B. (1936) and LL.M. (1937) degrees. He 
was admitted to the Bar of the District of Columbia in 1937 
and to the Bar of the Commonwealth of Virginia in 1947. 
Mr. Ortman has been associated with the firm of Roberts & 
Mclnnis during practically his entire professional career, 
and has devoted himself primarily to regulatory matters 
affecting public utilities, particularly transportation utili¬ 
ties. He is a member of the Bar Association of the Dis¬ 
trict of Columbia, the American Bar Association, and has 
been admitted to practice before the Interstate Commerce 
Commission. Much of Mr. Ortman’s work has been before 
the regulatory commissions of the various state govern¬ 
ments. 

Warren Woods: 

Mr. Woods is a native of San Antonio, Texas, where he 
was born in 1914. He received his preparatory and legal 
education at Amarillo College, University of Texas and 
George Washington University. He holds a degree of 
LL.B., awarded him in 1937, and is a member of the Order 
of the Coif. Mr. Woods was admitted to the Bar of the 
District of Columbia in 1936 and to the Texas Bar in 1937. 
Mr. Woods has had an extensive and varied practice in 
regulatory matters both within the government and in pri¬ 
vate practice. In 1937 he served as an attorney for the De¬ 
partment of State and from 1938 through 1941, he held the 
position of Regional Attorney for the National Labor Rela¬ 
tions Board. In 1942 he served as Executive Assistant to 
the Chairman of the National War Labor Board. Mr. 
Woods has been associated with the firm of Roberts & Mc¬ 
lnnis as a special partner since 1942. He has had extensive 
experience in the regulation of utilities of all kinds and is 
admitted to practice before the Interstate Commerce Com¬ 
mission, Federal Communications Commission, United 
States Court of Claims, Tax Court of the United States, 
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and actively appears before the regulatory commissions of 
many of the state governments. 

Irene Kennedy: 

Mrs. Kennedy is a native of Union City, New Jersey. She 
received her college education at Barnard College and was 
graduated with an A.B. degree in 1913. Her legal educa¬ 
tion was obtained at George Washington University, where 
she was graduated with an LL.B. degree in 1939, and she 
was admitted to the Bar of the District of Coulmbia in the 
same year. Mrs. Kennedy is actively engaged in the prac¬ 
tice of law before the District of Columbia and several regu¬ 
latory agencies, and is admitted to practice before the Court 
of Claims. In addition to being very active in the practice 
of law, Mrs. Kennedy is a leader in various professional 
societies. She is a member of the Bar Association of the 
District of Columbia, the American Bar Association, Wom¬ 
ens Bar Association of the District of Columbia and Na¬ 
tional Association of Women Lawyers. Mrs. Kennedy 
is serving for the year 1951 as a member of the House of 
Delegates of the American Bar Association. She is also a 
Director of the Womens Bar Association of the District of 
Columbia and of the National Association of Women 
Lawyers. 

Robert E. McLaughlin: 

Mr. McLaughlin was born in Indiana in 1907 and attended 
the United States Naval Academy 1925-1927 and was gradu¬ 
ated from National University with an LL.B. degree in 
1930. He was admitted to the Bar of Indiana in 1929 and 
to the Bar of the District of Columbia in 1932. Mr. Mc¬ 
Laughlin has been active in both government and private 
practice, and a great portion of his practice has been de¬ 
voted to the administrative and utility fields. He has served 
as an attorney and examiner for the Federal Trade Com¬ 
mission and is admitted to practice before the Interstate 
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Commerce Commission, Federal Communications Commis¬ 
sion, Securities and Exchange Commission and the Tax 
Court of the United States. He also practices extensively 
before the regulatory commissions of the various states. 
From 1946 to 1949 he served as National Legislative Di¬ 
rector of the American Veterans of World War II 
(AMVETS). He is a member of the Bar Association of 
the District of Columbia, the American Bar Association and 
the American Society of International Law. 

Jerome M. Alper: 

Mr. Alper was born in New York in 1914. He obtained 
his college education at the University of Chattanooga, 
from which institution he was graduated with an A.B. de¬ 
gree in 1934. He received his legal training at the Uni¬ 
versity of Chicago Law School, where in 1937 he obtained 
a J.D. (Dr. of Law) degree. In that year Mr. Alper was 
admitted to the Bars of Illinois and Tennessee, and was 
admitted to the Bar of the District of Columbia in 1950. 
After a brief period of general practice in Chattanooga, 
Tennessee, Mr. Alper became a member of the Legal Staff 
of the Securities and Exchange Commission, where he 
served as attorney in the Public Utilities Division of that 
Commission from 1939 to 1950. Upon resigning from that 
Commission he became a special partner in the firm of 
Roberts & Mclnnis where he has specialized in all phases 
of utility practice, including finance. Mr. Alper has had 
extensive experience in administrative law and is admitted 
to practice before the Interstate Commerce Commission, 
Federal Power Commission and the Securities and Ex¬ 
change Commission. He is a member of the Bar Asso¬ 
ciation of the District of Columbia and the American and 
Federal Bar Associations. 
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Appendix B. 

AFFIDAVIT OF VERNON V. BAKER. 

Vernon V. Baker joins in this petition for an allowance 
for his services in this litigation. The services for which 
this petitioner seeks reimbursement were rendered pri¬ 
marily in connection with the presentation and argument 
on behalf of consumers before this Honorable Court, but 
also include his services in connection with the proceedings 
on appeal from the order of this Court, and services in con¬ 
nection with the filing of a petition for reconsideration 
with the Public Utilities Commission—a necessary pre¬ 
requisite to the Court proceeding. 

On November 15, 1949, this petitioner was appointed 
Chairman of the Public Utilities Committee of the Fed¬ 
eration of the Citizens Associations. This organization had 
entered an appearance in the proceedings before the Com¬ 
mission but had not actively participated therein. Upon 
his appointment to the Chairmanship of the Public Utilities 
Committee, this petitioner immediately undertook an an¬ 
alysis and study of Order No. 3600 of the Public Utilities 
Commission granting an increase in rates to the Washing¬ 
ton Gas Light Company. This analysis required a study of 
the record of the proceedings before the Public Utilities 
Commission and a research into the statute and relevant 
cases. As a result of this study, the petitioner was of the 
opinion that the rate increase should not be granted, and 
that a petition for reconsideration should be filed with the 
Commission as a basis for judicial review. Your peti¬ 
tioner conferred with other members of his Committee at a 
meeting called for that purpose, and gave them the benefit 
of his knowledge concerning the proceeding. This resulted 
in the Committee recommending the filing of a petition with 
the Public Utilities Commission. Your petitioner carried 
the report of the Committee, accompanied by a resolution, 
to a meeting of the Federation, where the issues were ex¬ 
plained, and after extensive debate, it was resolved that the 
Federation would support this litigation. 
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With this background, your petitioner prepared and filed 
his petition for reconsideration with the Public Utilities 
Commission. Exhibit 1, annexed hereto, indicates that your 
petitioner devoted approximately nine days to this phase of 
his work. The petition for reconsideration was filed over 
the signature of vour petitioner as counsel for the Federa¬ 
tion and in his individual capacity as a gas consumer. 
After denial by the Public Utilities Commission of this pe¬ 
tition for reconsideration, the Federation voted to appeal 
the matter to the Courts. 

Your petitioner has been a member of the District of Co¬ 
lumbia Bar for more than twenty-one years. He has been 
employed as an Attorney-Examiner by the Interstate Com¬ 
merce Commission for thirteen years where he has spe¬ 
cialized in public utility matters. He was joined in the 
petition on appeal to this Court by Mr. Herbert P. Leeman, 
an active practitioner of many years’ standing before the 
Bar of the District of Columbia. The appeal was filed in 
this Court in the name of the Federation and your peti¬ 
tioner. Petitioner joined as a party plaintiff in order to 
protect the appeal, if (as later was done) the Court should 
find that the Federation was not “affected” by the order 
of the Public Utilities Commission. Petitioner’s own in¬ 
terest was purely nominal (the entire amount of refund to 
which he will be entitled will not exceed $20). His appear¬ 
ance, therefore, was basically as a representative of con¬ 
sumers generally. 

This Court is well aware of the complexity of the issues 
involved and the heavy burden borne by your petitioner in 
preparing and presenting the case on behalf of the con¬ 
sumers. In the absence of a staff of assistants, your peti¬ 
tioner, together with his co-counsel, Mr. Leeman, found it 
necessary to do all the research and detail necessary to 
bring this matter before the District Court. The record 
will show that the position taken and the arguments urged 
by your petitioner were adopted by this Court as the 
grounds for its opinion. Exhibit 1, annexed hereto, is a 
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true statement of the time devoted by petitioner to this pro¬ 
ceeding, including the presentation and trial of this case. 
No precise time records were maintained, but the time 
k stated represents petitioner’s best estimate, and is believed 
to be conservative. 

After this Court rendered its judgment in favor of the 
plaintiff, your petitioner found it necessary to spend 
further time opposing the motion of the defendants for 
stay of the Court’s order. 

When it became clear that the Gas Company and the 
Public Utilities Commission intended to engage in ex¬ 
tended litigation, your petitioner realized that it would be 
impossible for him to devote the time necessary adequately 
to represent the interest of the consumers. Moreover, he 
felt that the protection of the consumer interest urgently 
required the kind of professional services which could best 
be rendered by a strong and well-organized law firm. Your 
petitioner was quite aware of the difficulty of the issues in¬ 
volved, and of the fact that the defendants, with their 
ample resources, would spare no efforts or expense in seek¬ 
ing to set aside the order of this Court. For these reasons, 
your petitioner felt that what the consumers needed was 
the services of a firm of utility experts who had the man¬ 
power and the desire to prosecute aggressively the litiga¬ 
tion on behalf of the consumers. With these criteria in 


your petitioner’s services were primarily of a consultative 
nature. Your petitioner closely followed the appellate pro¬ 
ceedings in the Court of Appeals and the Supreme Court, 
discussed with members of that firm, matters of policy 
and reviewed and made suggestions in connection with the 
briefs and various pleadings filed in the proceedings. 

Veen ox V. Bakes 


mind, your petitioner was able to arrange for the services 
of Roberts & Mclni 



oyment of the firm of Roberst & Mclnnis, 
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District of Columbia: ss. 

I, Vernon V. Baker, being first duly sworn, on oatb de¬ 
pose and say that the matters and things set forth in the 
foregoing statement are true to the best of my knowledge, 
information and belief. 

Vernon V. Baker 

Subscribed and sworn to before me this 27th day of April, 
A.D. 1951. 

(Seal) (SgcL) Vera B. Hopkins 

My Commission expires: 

Oct 14, 1951. 

Exhibit 1 

SERVICES RENDERED BY VERNON V. BAKER. 

1949 

Nov. 15 Coincident with appointment as Chairman of the 
Public Utilities Committee of the Federation of 
Citizens Associations, began study of decision 
and Order No. 3600 of the Public Utilities Com¬ 
mission. 

Nov. 15 Studied portions of record before P.U.C., the 
-30 statute involved, and court decisions on the is¬ 
sues involved. (6 days’ work). 

Dec. 4-9 Prepared petition for reconsideration of Order 
No. 3600, a necessary preliminary step to court 
appeal. (3 days). 

Dec. 9 Filed petition for reconsideration with P.U.C. in 
own name and name of Federation. 

1950 

Jan. 9 Research and preparation of complaint to be 
-Feb. 9 filed in U. S. District Court. (5 days). 

Feb. 10 Filed complaint in District Court and notice 
thereof with the P.U.C. 

Apr. 11 Prepared memorandum in opposition to motion 
of George C. Webster to intervene and to con¬ 
solidate actions. (3 hours). 
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Apr. 12 
May 26 

Feb. 10 
-June 6 

June 7-9 

June 13 


June 14 


June 16 
-17 


June 21 


June 26 


June 27 


Between 
July 5- 
Sept. 12 

Oct. 10 


1951 
Jan. 7 


Mar. 10 


Filed and served motion in opposition. 

Prepared for, attended, and participated in pre¬ 
trial proceedings before Judge Laws. (8 hours). 

Studied record before P.U.C. engaged in re¬ 
search, and prepared for trial. (6 days). 

Tried and argued case in the District Court. Re¬ 
search and preparation for rebuttal night of June 
8. (3 Y 2 days). 

Attended session of District Court at which judg¬ 
ment rendered in favor of plaintiff. (2 hours). 

Conferred with attorneys for defendants con¬ 
cerning order of Court and their proposal that 
it be stayed. (2 hours). 

Conferred with Roberts & Mclnnis concerning 
their possible employment in the proceeding and 
agreed upon terms. (6 hours). 

Attended session of District Court on motion of 
defendants to stay execution of order; (2 hours). 

Conferred with Roberts & Mclnnis concerning 
proposed findings and order of Court. (3 hours). 

Attended session of District Court on motion of 
defendants to fix amount of supersedeas bond. (3 
hours). 

Consulted with Roberts & Mclnnis regarding des¬ 
ignation of record and brief to be filed in Court 
of Appeals. (8 hours). 

Attended argument before U. S. Court of Ap¬ 
peals. (3 hours). 

Consulted with Roberts & Mclnnis regarding 
reply to motion of appellants for stay of man¬ 
date of Court of Appeals and motion of appellee 
to impose conditions. (2 hours). 

Consulted with Roberts & Mclnnis and reviewed 
draft of proposed reply to appellants ’ petition 
to the Supreme Court for certiorari. (5 hours). 
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April 5 Attended session of District Conrt concerning 
order to be entered to effect refunds. (2 honrs). 

April 19 Attended session of District Court concerning 
order as to method of making refunds. (3 hours). 

Total Time .... 30*4—8 hour days. 

(Time records were not kept but the above is 
believed to be a conservative estimate). 

Appendix C. 

AFFIDAVIT OF HERBERT P. LEEMAN. 

Your Petitioner, Herbert P. Leeman, has participated in 
these proceedings as co-counsel for Vernon V. Baker. Your 
Petitioner has been a member of the Bar of the District 
of Columbia for more than thirty years and has an active 
and successful practice. 

Your Petitioner is, in large part, responsible for the re¬ 
view of the Order of the Public Utilities Commission grant¬ 
ing the rate increase to Washington Gas Light Company. 
As President of the Federation of Citizens Associations, 
this Petitioner was responsible for the appointment of Ver¬ 
non V. Baker as Chairman of the Public Utilities Commit¬ 
tee of the Federation of Citizens Associations and coope¬ 
rated with Mr. Baker in determining whether Order No. 
3600 of the Public Utilities Commission should be subjected 
to review. 

My administration as President of the Federation of Citi¬ 
zens Associations began about November 15,1949, after the 
conclusion of the hearings before the Public Utilities Com¬ 
mission and after the issuance by that Commission of its 
order. While the Federation did not actively participate in 
the proceedings before the Commission, immediately upon 
taking office as President of the Federation, this Petitioner 
caused the Federation to actively participate in the litiga¬ 
tion on behalf of its consumer members. Your Petitioner 
assisted Mr. Baker as attorney in drafting the petition for 
reconsideration, which was filed with the Public Utilities 
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Commission on behalf of the Federation and Vernon V. 
Baker. Upon denial of this petition by the Public Utilities 
Co mm ission, your Petitioner was largely instrumental in 
the decision of the Federation to review the Public Utili¬ 
ties Commission’s Order No. 3600. 

Your Petitioner participated as co-counsel with Mr. 
Baker in proceedings before this Honorable Court and 
joined as attorney on the complaint of appeal. Your Peti¬ 
tioner also participated in the pre-trial proceedings before 
Judge Laws and assisted in the trial of this matter before 
this Honorable Court. As indicated by Exhibit 2, annexed 
hereto, your Petitioner devoted in excess of six days on 
work in connection with the proceedings before the District 
Court. In addition to work on the merits of the proceed¬ 
ings, your Petitioner also participated as co-counsel in cer¬ 
tain procedural proceedings relating to petitions filed by 
others to intervene and consolidate separate appeals. 

Upon the entry by this Honorable Court of its order set¬ 
ting aside and vacating the order of the Public Utilities 
Commission, your Petitioner participated in the further 
proceedings before this Court in connection with the stay 
of execution of this Court’s order requested by the de¬ 
fendants. These efforts required attendance at court as 
well as conference with other counsel and independent re¬ 
search. 

When it became clear, in the face of appeals by both de¬ 
fendants from the order of this Commission, that the serv¬ 
ice of additional counsel would be required in order to fully 
represent the interest of consumers, your Petitioner was, in 
part, instrumental for the selection of the firm of Roberts 
& Mclnnis and participated with them throughout the re¬ 
mainder of the litigation as co-counsel. While that firm 
with its large staff of lawyers, expert in utility matters, 
carried the primary burden of the remainder of the liti¬ 
gation, vour Petitioner worked closely with them, partici¬ 
pated in the preparation of the various papers and docu¬ 
ments required to be filed and reviewed all pleadings and 
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briefs. It should be pointed out that your Petitioner was 
required to devote a considerable amount of time in read¬ 
ing and studying the record before the Commission and the 
records and briefs in the Appellate litigation in order that 
he could be helpful to his co-counsel in fully protecting the 
interest of the consumers. 

District of Columbia: ss. 

I, Herbert P. Leeman, being first duly sworn, on oath, 
depose and say, that the matters and things set forth in the 
foregoing statement are true to the best of my knowledge, 
information and belief. 

Herbert P. Leeman 

Subscribed and sworn to before me this 27th day of April, 
A.D., 1951. 

(Seal) (Sgd.) Milton T. Moody 

Notary Public 

My commission expires 
Jan. 14, 1956. 


Exhibit 2. 

SERVICES RENDERED BY HERBERT P. LEEMAN. 
1949 

Nov. 15 As President of the Federation of Citizens Asso¬ 
ciations, I appointed Vernon V. Baker, Chairman 
of the Public Utilities Committee, and requested 
him to make a study of Order No. 3600 of the 
Public Utilities Commission, and the proceedings 
in connection therewith. 

Nov. 15 Conferred with Mr. Baker on the contents of the 
to 30 P.U.C. record, the statutes involved and Court 
decisions on the issues involved. (Several con¬ 
ferences). 

Dec. 1 Attended meeting of committee and joined with 
Mr. Baker in urging that a petition for reconsid¬ 
eration be filed with the P.U.C. (4 hours). 
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Dec. 3 Presided at meeting of Federation of Citizens 
Associations when report of committee was de¬ 
bated and petition for reconsideration was or¬ 
dered filed. 

Dec. 4 Conferred with Mr. Baker on contents of peti- 
to 9 tion for reconsideration. (4 hours). 

Dec. 9 Assisted Mr. Baker as attorney in the petition 
for reconsideration. 

1950 

Jan. 4 Attended meeting of Federation of committee 
after petition for reconsideration was denied. (4 
hours). 

Jan. 7 Presided at Federation meeting when report of 
committee was debated and resolution authoriz¬ 
ing court appeal was adopted. (4 hours). 

Jan. 9 Joined as attorney in complaint to be filed in 

to Feb. 9 U. S. District Court. 

Feb. 10 Filed complaint (with Mr. Baker) in District 
Court and notice thereof with the P.U.C. 

April 11 Joined in memorandum in opposition to Motion 
of George C. Webster to intervene and to con¬ 
solidate actions. 

April 12 Appeared in Court and represented the Federa¬ 
tion and Mr. Baker at the argument on the mo¬ 
tion to intervene. (2% hours). 

May 26 Attended and participated in pre-trial proceed¬ 
ings before Judge Laws. (4 hours). 

Feb. 10 Miscellaneous conference and telephone conver- 

toJune6 sations in connection with case. (Approx. 8 
hours). 

June 7-9 Assisted in trial of case in District Court—Re¬ 
search in Library. (3*4 days). 

June 13 Attended session of District Court at which judg¬ 
ment was rendered in favor of plaintiff. (2 
hours). 

June 14 Conferred with attorneys for defendants con¬ 
cerning order of Court and their proposal that it 
be stayed. (2 hours). 
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June 17 Arranged with Roberts & Mclnnis for their pos¬ 
sible employment in the proceedings. (2 hours). 

June 21 Attended session of District Court on motion of 
defendants to stay execution of order. (2 hours). 

June 26 Conferred with Roberts & Mclnnis concerning 
proposed findings and order of Court. (3 hours). 

June 27 Attended session of District Court on motion of 
defendants to fix amount of supersedeas bond. 
(3 hours). 

Between Consulted with Roberts & Mclnnis regarding des- 

July 5 & ignation of record and brief to be filed in U.S. 

Sept. 12 Court of Appeals. (Approx. 12 hours). 

Oct. 10 Participated in argument of case in the U.S. 

Court of Appeals and attended entire hearing. 
(3 hours). 

1951 

Jan. Consulted with Roberts & Mclnnis regarding re¬ 
ply motion of appellants for stay of mandate of 
U.S. Court of Appeals and motion of appellee to 
impose conditions. (Chiefly telephone conversa¬ 
tions). 

March Consulted with Roberts & Mclnnis on proposed 
reply to appellants petition to the Supreme Court 
for certiorari. (Chiefly telephone conversations). 

April 5 Attended session of District Court concerning 
order as to the method of effecting refunds. (2 
hours). 

April 20 Attended session of District Court concerning 
order as to the method of making refunds. (3 
hours). 

Estimated total time .... 20 days. 

Time records were not kept, and the above is be¬ 
lieved to be a conservative estimate. In addition 
to the above, much time was spent in reading and 
studying the record and briefs. 
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Appendix No. D. 

1647 Primrose Road, N. W. 

Washington, D. C. 

Jnne 16,1950 

Colonel William A. Roberts 
Roberts & Mclnnis 
Mayflower Office Building 
Washington 6, D. C. 

In Re: Federation of Citizens’ Associations of the Dis¬ 
trict of Columbia, and Vernon V. Baker v. Public 
Utilities Commission of the District of Columbia, 
et al. Civil Action No. 673-50 

Dear Colonel Roberts: 

In connection with the above proceeding, the United 
States District Court has dismissed the Federation of Citi¬ 
zens’ Associations as a party and I am the sole remaining 
party in the proceeding. You know that I undertook this 
appeal from the action of the Public Utilities Commission 
because I was Chairman of the Public Utilities Committee 
of the Federation. It has required a very great deal of 
time, much more than I can spare from my position with 
the Interstate Commerce Commission. The action of the 
Federation was taken in the interest of all of the con¬ 
sumers in the District of Columbia and solely as a matter 
of public interest. 

It will be extremely difficult for me to attempt to act as 
my own attorney in my individual capacity in further steps 
on this proceeding. Judge Goldsborough’s opinion was 
quite favorable to the position of the Federation and of 
myself on many important matters which were involved in 
this case. The Gas Company and the Public Utilities Com¬ 
mission now both threaten an appeal which would involve 
extensive preparation and very detailed knowledge of the 
record before the Commission. The importance of the case 
warrants a very thorough briefing and with the People’s 
Counsel, the Commission and the Gas Company all on the 
appellant side, I cannot look for help from the Governmen¬ 
tal authorities. 

I am aware that your firm participated in the entire pro¬ 
ceeding before the Commission and that your associates and 
yourself are already familiar with the exhibits prepared on 
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behalf of the public. However, since vour clients are no 
longer in this particular case before the court there would 
seem to be no conflict of interests between the position 
taken by your clients and the Federation as to the matters 
upon which appeal will be sought. In the light of the above 
circumstances, I request that you and your firm undertake 
to represent me in concluding this matter before the Dis¬ 
trict Court and in the Court of Appeals together with such 
other proceedings as may be incidentally required. I am 
unable to assure you of any payment of fee as my resources 
and the resources of lEe j eaeFStlflU are very ITmit edr H ow- 
' ever, ^“^vilT'undert'ak'e''to secure the maximum amount 
possible toward defraying the actual out-of-pocket costs of 
the appeal and will not expect you to incur such costs on 
my behalf or on behalf of the Federation. If this arrange¬ 
ment is agreeable, I’d be very much obliged if you would 
enter your appearance immediately in the District Court 
and assist in the concluding phases of this litigation. I 
presume that I can continue to have access to all of the rec¬ 
ords in your possession in connection with this matter. 

Very truly yours, 


Vernon V. Baker. 
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Exhibit B. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 673-50 
Vernon V. Baker, Plaintiff, 


v. 

Public Utilities Commission of the District of Columbia, 

and 

Washington Gas Light Company, Defendants. 

Order Referring Case to a Special Master. 

Under date of May 10, 1951 this Court entered an order 
after hearing and argument providing as follows: 

‘* Application having been made herein to this Court 
for reasonable counsel fees and expenses out of refund 
to the eligible consumers of gas within the District of 
Columbia, such refund to be made to the consumers by 
the Washington Gas Light Company by order of Court 
of April 30, 1951, 

It Is Hereby Ordered that the Washington Gas Light 
Company shall pay forthwith out of funds impounded 
in its possession which are to be returned to the con¬ 
sumers of gas within the District of Columbia, who are 
eligible for such returns, the following amounts: 

For expenses: To Roberts & Mclnnis.. .$12,715.48 

Fees to Attorneys for Plaintiff.$55,000.00” 

Payment in the amount of $12,715.48 having been made 
to Roberts & Mclnnis for expenses, and the Washington 
Gas Light Company having objected to compliance with 
the said order without specification of the attorneys for 



plaintiff and the respective amounts to be paid as fees, and 
this Court having indicated that compliance with the said 
order should not be required until the said payees were 
designated, and the said attorneys for the plaintiff not 
having agreed among themselves as to the respective 
amounts, if any, of the said fee which were due and pay¬ 
able to each, it is hereby adjudged, ordered and decreed 
that the said order of the Court of May 10, 1951 be re¬ 
ferred to the Honorable Fred J. Eden of the District of 
Columbia Bar as Special Master, to receive evidence and 
testimony as may be required from the claimants as attor¬ 
neys for the plaintiff, for the purpose of determining and 
reporting promptly to this Court the amounts to which each 
such attorney may be justfully and lawfully entitled. 

T. Alan Goldsborough 
Judge 


June 15,1951 
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Exhibit C. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

In Equity No. 3746. 

Illinois Bell Telephone Company, Plaintiff, 

v. 

Benjamin F. Lindeheimer, Ernest J. Kruetgen, Andrew 
Olson, G. Gale Gilbert, Phil W. Collins, Paul 
Samuell, Charles E. Byrne, the persons constituting 
the Illinois Commerce Commission of the State of Illi¬ 
nois, Defendants, 

and 

City of Chicago, a municipal corporation, Intervenor. 

Decree. 

This cause coming on to be further heard, and the Court 
having received and examined the report of George I. 
Haight and Benjamin F. Goldstein presented to it pursuant 
to its order of June 1, 1934, all of the parties hereto being 
represented by counsel, and having heard testimony re¬ 
lating thereto, and argument of counsel, it is 

Ordered, adjudged and decreed : 

1. That the plaintiff shall proceed as expeditiously as 
possible to refund to each of its subscribers any sums paid 
by such subscriber to plaintiff for telephone service in ex¬ 
cess of the sums chargeable pursuant to the provisions of 
the order of the Illinois Commerce Commission dated Au¬ 
gust 16,1923, effective October 1, 1923, in Commission Case 
Number 11894, copy of which said order is attached to the 
bill of complaint herein, marked Exhibit “C”, together 
with simple interest at the rate of five per cent (5%) per 
annum, all in the manner herinafter specified. 

2. In computing the amount of refund to each of its sub¬ 
scribers the plaintiff shall include the total amount it has 
collected in excess of the rates it would have collected un- 
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der the above described order of the Commission for the 
same amount and class of service, plus five per cent (5%) 
simple interest from the fifteenth of the month in which 
said overcharge was collected up to June 1,1934. In deter¬ 
mining the amount which would have been collected under 
the Commission’s order (that order being on a thirty-day 
basis and collection being at odd intervals), plaintiff shall 
multiply the number of days covered by each collection by 
the guaranteed rate per day hereinafter specified, and shall 
add an amount equivalent to the number of additional mes¬ 
sages for that period multiplied by the additional message 
rate or rates hereinafter specified. The guarantee per day 
and the additional message rate per day (being the mathe¬ 
matical equivalent of the Commission’s order) are as fol¬ 
lows: 

Business. 

Class 1 CB— Single line, guarantee 18c per day, including 
3.6 outgoing messages. Additional messages above 3.6 per 
day, 4c per message. 

Class 2 CB— Two-party line, guarantee 13c per day, in¬ 
cluding 2.6 outgoing messages. Next 1.06 2/3 messages per 
day, 5c per message. Additional messages above 3.66 2/3 
per day, 4c per message. 


Residence. 

Class 2 CR— Two-party line, guarantee 11c per day, in¬ 
cluding 2.2 outgoing messages. Additional messages above 
2.2 per day, 4c per message. 

Class 4 CR— Four-party line, guarantee 7 l/2c per day, 
including 1.5 outgoing messages. Next 0.5 message per day, 
5c per message. Additional messages above 2 per day, 4c 
per message. 

All collections made on or before October 15,1923, will be 
assumed to be for calls made prior to the effective date of 
the Commission’s order. All collections made on October 
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16, 1923 and thereafter will be assumed to be for calls made 
subsequent to the effective date of said order. 

3. The plaintiff shall immediately begin the work of com¬ 
puting the amount due each of its subscribers hereunder, 
and shall commence as expeditiously as possible to make 
payment thereof to the subscriber entitled thereto. It shall 
begin actually to make payment of said refunds at a time 
not more than six months after the date hereof, and shall 
continue to make such refunds as promptly as possible. On 
or before December 31, 1934, and every six months there¬ 
after, it shall report to this Court its progress with respect 
to said refunds in sufficient detail to permit the Court to 
ascertain whether or not it is proceeding as promptly as 
the circumstances justify. It shall furnish such other and 
further evidence of its actions as the Court may from time 
to time direct. 

4. Such refunds shall be made by the plaintiff in cash, ex¬ 
cept that said refunds, at plaintiff’s election, may be ap¬ 
plied as a credit upon overdue balances owed the plaintiff 
by the subscriber. In case of a subscriber whose services 
have been terminated and who owes the plaintiff for such 
services, the plaintiff, in computing the refund (including 
interest), may charge any such amount owed it against the 
subscriber’s refund as of the date of the rendering of the 
final bill for such services. Subsequent to the date of said 
final bill, interest on the refund shall be applied only to the 
excess due the subscriber, if any. In cases where the plain¬ 
tiff credits all or any portion of the refund against overdue 
balances of the subscribers for current telephone service, 
no set-off for interest on said overdue balances shall be 
charged. The failure of the plaintiff to offset any sums 
due it by the subscriber against any refunds which it shall 
make to the subscriber shall not be construed as a waiver 
by the plaintiff of any rights or remedies as to such indebt¬ 
edness. 

5. In those cases where a subscriber entitled to a refund 
shall have died, the refund shall be made to the subscriber’s 
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lawful heirs, administrators or executors. In such cases, 
plaintiff may require such affidavits, waivers and indemni¬ 
ties as shall reasonably protect it in making payment to 
said heirs, administrators or executors. In those cases 
where the plaintiff cannot reasonably be protected under 
the affidavits, waivers and indemnities required, the Court 
may, upon proper showing, order the refunds to be made to 
such person or persons as shall appear to be entitled to 
same under this section, and the payment by the plaintiff 
under such order will serve to release the plaintiff from any 
and all liability for any further payment by reason of any 
refund due such deceased subscriber. 

6. Any assignment of, or power of attorney relating to, 
any refund due hereunder made from this time until Jan¬ 
uary 1, 1935, or thereafter until further order of this Court 
shall be invalid and unenforceable. 

7. The plaintiff shall be under no obligation to recognize 
any assignment of, or power of attorney with respect to, 
any refund due any of its subscribers hereunder (whether 
said assignment or power of attorney be made prior or sub¬ 
sequent to the date hereof) unless and until the assignee or 
such attorney, after notice to the Company, shall have se¬ 
cured from this Court an order directing the payment to 
such assignee or attorney. All expenses involved in con¬ 
nection with such order, including Master’s fees, if any, 
shall be borne by the party claiming under such assignment 
or power of attorney. In no event shall any action be 
brought herein respecting any such assignment or power of 
attorney before January 1, 1935, nor thereafter, until fur¬ 
ther order of this Court. 

8. No subscriber entitled to refunds hereunder shall have 
the right to maintain any remedy whatsoever to collect said 
refunds either in cash, by counterclaim or credit on bills in 
any manner except by action in this Court, and in this 
cause, and then only upon an affirmative showing that such 
subscriber has made application to the plaintiff for such re¬ 
fund and plaintiff, after having checked the claim of such 
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subscriber, has refused to make payment. Plaintiff shall 
check the claims so presented by its subscribers, but shall 
not be obliged to check them out of the normal routine 
which it shall have established for computing and paying 
refunds to subscribers due hereunder. No subscriber en¬ 
titled to refund hereunder shall have any right to credit 
upon bills for current telephone service by virtue of any 
such refund and the Company may proceed with its normal 
collection practice without regard to any such refund. 

9. Jurisdiction is hereby retained of this cause to allow 
suitable attorneys ’ fees and compensation out of the refund 
to those who may be entitled to the same on account of the 
establishment, preservation and securing of such refund, 
and for services to be rendered by them hereafter, and by 
virtue of anything that may have heretofore taken place or 
that may transpire in the future in connection therewith. 
Jurisdiction is hereby retained of this cause for the pur¬ 
pose of supervising and enforcing the refunds herein or¬ 
dered. Any question relating to the liability for, or amount 
of, any refund due or claimed to be due any subscriber or 
any other person claiming by, through, or on behalf of 
any subscriber, shall be referred to and determined by this 
Court solely. The subscribers and all persons claiming by, 
through, or on behalf of any subscriber and all other per¬ 
sons are hereby enjoined and restrained from taking any 
action or instituting or carrying on any suits or proceed¬ 
ings at law, in equity, or before any other tribunal, or in 
any other manner whatsoever, to obtain any such refunds, 
or any part thereof or interest thereon, either by cash, 
credit on bills, or in any other manner except only such pro¬ 
ceedings as they may take in this cause. 

10. The plaintiff shall, at least once each month in the six 
months’ period prior to June 1,1937, publish in a newspa¬ 
per of general circulation in Chicago, notice that on that 
date its liability to make refunds shall terminate, and re¬ 
questing that all subscribers or others who have not secured 
refunds to which they are entitled communicate and file 
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claim with the plaintiff. On and after that date, to-wit: 
June 1, 1937, plaintiff shall be released as to all refunds 
which it has not been able to make in compliance herewith 
except as to those subscribers who during said six months’ 
period (or prior thereto) shall have made claim theretofore 
to the plaintiff, and except, further, as to those refunds re¬ 
specting which questions are pending before this Court at 
that time or where the matter of refund is in dispute be¬ 
tween the subscriber and plaintiff. 

11. Copies of all reports to this Court shall be given to 
counsel for subscribers appointed herein. 

12. Plaintiff shall forthwith pay to defendants, City of 
Chicago, the sum of $69,590.70, and to the Attorney Gen¬ 
eral for himself and the Illinois Commerce Commission, the 
sum of $100.00, which amounts are determined and fixed as 
the amount of taxable costs the defendants are respec¬ 
tively entitled to recover in this case. 

13. The expense of any proceedings brought herein to re¬ 
cover refunds, by anyone except the subscriber, shall be 
borne by the party claiming the refunds. Such expense 
shall include any master’s fees and all costs incident 
thereto, if in the judgment of the Court reference to a mas¬ 
ter should be deemed desirable. 

14. The Court hereby reserves the right to make such 
other and further orders herein as shall preserve the rights 
of the subscribers of plaintiff to the refunds herein directed 
or as shall be necessary to settle questions arising here¬ 
under. 

Enteb: 

Evan A. Evans, 

William M. Spakks, 

Circuit Judges. 

James H. Wilkebson, 
District Judge. 


Dated: June 11,1934. 
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United States of America ) 

Northern District of Illinois] 

I, Roy H. Johnson, Clerk of the United States District 
Court in and for the Northern District of Illinois, do hereby 
certify that the annexed and foregoing is a true and full 
copy of the original Decree entered June 11,1934, in cause 
entitled Illinois Bell Telephone Company v. Benjamin F. 
Lindheimer, et al., Equity No. 3746, now remaining among 
the records of the said Court in my office. 

In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Chicago 
this 30th day of August, A. D. 1951. 

Roy H. Johnson, 

Cleric. 

By Grace W. Laws, 

(Seal) Deputy Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

In Equity No. 3746. 

Illi nois Bell Telephone Company, Plaintiff, 

v. 

Benjamin F. Lindheimer, et al., Defendants. 
FINAL. DECREE. 

It appearing to this Court that the mandate of the Su¬ 
preme Court of the United States, issued on the 31st day of 
May, 1934, has been filed with the Clerk of this Court on 
the 1st day of June, 1934, which said mandate, among other 
things, ordered, adjudged and decreed that the said defend¬ 
ants recover against the said plaintiff their costs in said 
Supreme Court, and execution issue therefor, and that the 
District Court dissolve the interlocutory injunction, pro¬ 
vide for the refunding of any and all moneys due to sub- 
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scribers of plaintiff, in accordance with the terms of said 
interlocutory injunction and of the bonds given pursuant 
thereto, and dismiss the bill of complaint, and take such 
further proceedings to be had in such cause, in conformity 
with the opinion and decree of the said Supreme Court, as 
according to right and justice and the laws of the United 
States ought to be had; and the Court having considered 
said mandate and the opinion of the Supreme Court of 
April 30,1934, as a result of which said mandate issued as 
aforesaid: 

It Is, Therefore, Ordered, Adjudged and Decreed as 
Follows: 

1. The final decree of this Court heretofore entered on 
June 28,1933, is hereby vacated. 

2. The injunctions heretofore entered in this cause be and 
the same are hereby dissolved. 

3. The bill of complaint is hereby dismissed save that 
jurisdiction is retained for purposes hereinafter set forth. 

4. The defendants shall recover from the plaintiff its or 
their taxable costs and disbursements, including costs in 
the Supreme Court, to be fixed by the Court. 

5. Plaintiff shall preserve all statements, accounts and 
bills and all other records required to make proper refund 
and restitution as aforesaid, subject to the jurisdiction and 
further order of this Court. 

6. To the end that refunds shall be made as required by 
the mandate of the Supreme Court, this Court reserves and 
retains jurisdiction of this cause, the parties and the sub¬ 
ject matter, to the end that such further orders and decrees 
shall be entered herein as may be appropriate to protect 
and settle the equities or rights of the parties hereto and 
of the several subscribers of the plaintiff and of all persons 
having rights under the bonds given herein or injunction 
issued, or in the refunds of the amounts charged by the 
plaintiff in excess of the rates fixed by the said order of the 
Illinois Commerce Commission of August 16, 1923; and to 
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provide for the refunding and restitution of such amounts 
and interest thereon to those who may be entitled thereto; 
and to allow suitable attorneys’ fees and compensations out 
of said refunds to those who may be entitled to the same on 
account of the establishment, preservation and securing of 
such refund and in the dissolution of the injunctions and in 
the preserving of the integrity of the said Order of the Illi¬ 
nois Commerce Commission of August 16, 1923; and to 
make all orders and decrees that may be found necessary, 
suitable or convenient in relation to any of the above 
matters. 

7. George I. Haight and Benjamin F. Goldstein are 
hereby designated to continue as counsel to protect and pre¬ 
serve the interests and rights of the various subscribers or 
others entitled to refunds on account of the amounts 
charged by the plaintiff in excess of the rates fixed by said 
Order of the Illinois Commerce Commission of August 16, 
1923, and the interest thereon and income derived there¬ 
from, or otherwise having rights or interests in the refunds 
arising by virtue of such excess charges, and under the 
directions of this Court to accomplish and bring about the 
refunding, payment or distribution of proper sums of 
money to the various and respective subscribers of plain¬ 
tiff who may be entitled to such refunds, or to others who 
may have claims or rights to, upon or in said refunds 
arising by virtue of said excess charges or by virtue of any¬ 
thing that may have heretofore taken place or that may 
transpire in the future in connection therewith, or in the 
establishment or recovery thereof for said subscribers; and 
the said attorneys are hereby directed within 7 days from 
the date hereof to prepare and present to the Court, for its 
consideration, a plan or program of procedure by which the 
said refunds may be made to the various subscribers above 
mentioned, and by which the said refunds arising by virtue 
of said excess charges may be allocated and distributed to 
such other persons, firms or corporations as may be en¬ 
titled thereto by virtue of anything that may have hereto- 




50 


fore taken place, or that may transpire in the future as 
aforesaid; and the said subscribers, and each of them, or 
such persons, firms or corporations as may be entitled to 
such refunds, are hereby enjoined and restrained from 
taking any action or instituting or carrying on any suits or 
proceedings at law, in equity or otherwise, to obtain such 
refunds by cash, credit or otherwise, except such proceed¬ 
ings as they may desire to take herein and in this cause. 

10. The parties or their solicitors, or said counsel above 
appointed, or such other persons as may be entitled may 
apply to this Court at the foot of this decree for such other 
and further orders, instructions and directions as may be 
necessary therefor; and the cause is continued for such fur¬ 
ther orders, instructions and directions. 

Dated at Chicago, Illinois, June 1,1934. 

Evan A. Evans, 

William M. Sparks, 

Circuit Judges. 

James H. Wilkebson, 
District Judge. 

United States of America \ 

Northern District of Illinois) s$m 

I, Roy H. Johnson, Clerk of the United States District 
Court in and for the Northern District of Illinois, do hereby 
certify that the annexed and foregoing is a true and full 
copy of the original Order entered June 1, 1934, in Equity 
No. 3746 entitled Illinois Bell Telephone Company v. Ben¬ 
jamin F . Lindheimer , et aX. y now remaining among the rec¬ 
ords of the said Court in my office. 

In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Chicago 
this 30th day of August, A. D. 1951. 

Roy H. Johnson, 

Clerk. 

By Grace W. Laws, 

(Seal) Deputy Clerk. 


* 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOE THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

In Equity No. 3746 

Illinois Bell Telephone Company, Plaintiff, 

v. 

Benjamin F. Lindheimee, Ernest J. Kruetgen, Andrew 
Olson, G. Gale Gilbert, Phil W. Collins, Paul 
Samuell, Charles E. Byrne, the persons constituting 
the Illinois Commerce Commission of the State of Illi¬ 
nois, Defendants, 

and 

City of Chicago, a municipal corporation, Intervenor. 

Under the decree entered in this suit pursuant to the 
mandate of the Supreme Court the amount of compensa¬ 
tion which should be allowed to the attorneys, Benjamin F. 
Goldstein, George I. Haight, and Edmund D. Adcock, who 
conducted the litigation for the City of Chicago and the 
telephone customers was left undetermined. We are re¬ 
quired to fix that compensation now in order that plaintiff 
may know what to deduct from each subscriber’s refund. 

Counsel, who are seeking the allowance of fees, call our 
attention to certain facts which they assert should be given 
favorable consideration by us. They point to the ex¬ 
tended period of the litigation, to the services that they 
may still be required to perform to see that each subscriber 
receives the full amount of his refund, to the importance 
of the litigation, to the great amount of work which they 
rendered, to the voluminous record showing in part the 
extent of such labors, to the fact that they were to receive 
no compensation if they did not prevail in the litigation, and 
to the complete and overwhelming victory which marked 
their efforts. They also call our attention to the amount 
of interest recovered for the subscribers and to the fact 
that while the services covered some seven years the com- 
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pensation is all due in a short period, and therefore the in¬ 
come taxes levied on their fees will be disproportionately 
large. 

We are not prepared to accept the last mentioned fact as 
material to the question before us, although it may reduce 
the amount of counsel’s net compensation very materially. 

In view of the fact that counsel’s compensation was de¬ 
pendent upon a favorable outcome of the litigation in the 
Supreme Court, and in view of the fact that it will be much 
simpler and easier to fix the amount which must be de¬ 
ducted from each customer’s refund if the compensation be 
determined on a percentage of the recovery basis, we have 
concluded to adopt such method. 

In determining what is a fair percentage to be allowed 
counsel for a successful litigant where the services were 
rendered on a contingent basis, the percentage however not 
being fixed, we think it necessary to consider the extent, 
the character, and the quality of the legal services ren¬ 
dered, the amount involved, the percentage which the re¬ 
covery bears to the total amount claimed, and perhaps other 
facts such as the custom or practice prevailing among mem¬ 
bers of the Bar when they engage in services, the compen¬ 
sation for which is necessarily dependent upon a no pay 
without victory basis. 

Our attention is particularly called to the fact that not 
only was the recovery the full amount sought, but interest 
was allowed, a sum more than 25% of the total amount 
w T hich the customers overpaid the Telephone Company. 

Under all the circumstances we have reached the con¬ 
clusion and do find that seven and one-half (7%) percent, 
of the amount which the Telephone Company has been or¬ 
dered to repay to its customers is the fair sum which the 
counsel should receive as compensation for their services. 
The Telephone Company is authorized and directed to de¬ 
duct from the customer’s refund seven and one-half (7%) 
percent of the amount of refund due the customer. At the 
end of the three year period from June 1, 1934, if there be 
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any distribution not made, the Telephone Company shall 
pay counsel the same percentage of all available refunds 
then undistributed; thereupon further obligation of the 
Telephone Company in respect thereto shall cease and de¬ 
termine. 

In order that the City of Chicago may be promptly reim¬ 
bursed for the advances made to counsel in the sum of Two 
Hundred and Ten Thousand Dollars ($210,000), plaintiff 
is directed to make its first payment to the said City of 
Chicago in the sum of $210,000 which sum is to be charged 
against the amount payable to counsel as herein deter¬ 
mined. Said advance of fees so to be made shall constitute 
a part of the deduction of said refunds as hereinbefore pro¬ 
vided. The Telephone Company, in order to insure said 
prompt payment to the City of Chicago, is directed to pay 
on or before August 31, 1934, to the City of Chicago the 
sum of Two Hundred and Ten Thousand Dollars ($210,000), 
and also to pay on account to said attorneys forthwith the 
sum of Fifty Thousand Dollars ($50,000) for expenses and 
disbursements by them paid. 

Dated: July 23,1934. 

Evan A. Evans, 

William M. Sparks, 

Circuit Judges. 

James H. Welkerson, 
District Judge. 

United States of America ) 

Northern District of Illinois) 55 * 

I, Roy H. Johnson, Clerk of the United States District 
Court in and for the Northern District of Illinois, do hereby 
certify that the annexed and foregoing is a true and full 
copy of the original Order entered July 23,1934, in Equity 
No. 3746 entitled Illinois BeU Telephone Company v. Ben¬ 
jamin F. Lindheimer, et al., now remaining among the rec¬ 
ords of the said Court in my office. 
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In Testimony Whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Chicago 
this 30th day of August, A. D. 1951. 

Boy H. Johnson, 

Clerk. 

By Grace W. Laws, 

(Seal) Deputy Clerk. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Did the District Court err by refusing to remand this 
cause to the Public Utilities Commission for further pro¬ 
ceedings? 

2. Did the District Court err in providing for the payment 
of interest on the amounts distributable to rate-payers? 

3. Was it an abuse of discretion and reversible error 
for the District Court to order payment, from funds im¬ 
pounded in the possession of Appellant Washington Gas 
Light Company and held in a separate fund pursuant to 
the order of this Court, of reasonable fees and expenses to 
counsel responsible for the creation of such fund, the set¬ 
ting aside of the Public Utilities Commission order, and the 
restoration of lower rates for the future? 

4. Did the District Court err by declaring Public Utilities 
Commission Order No. 3600 vacated, and by declaring that 
the rates thereafter to be billed by the Company should 
be those in effect prior to entry of the said order? 
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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit 
April Term, 1951 


No. 11084 

WASHINGTON GAS LIGHT COMPANY, Appellant, 

v. 

VERNON V. BAKER, Appellee. 


No. 11085 

PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, Appellant, 

v. 

VERNON V. BAKER, Appellee. 


Appeals from Orders of the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This cause is before this Court for the second time. The 
present appeal of the Washington Gas Light Company (the 
Company) in essence is an attempt to nullify the prior 
decision of this Court in Nos. 10705 and 10706, which grant¬ 
ed to consumers of the District of Columbia relief from ex¬ 
cessive and unlawful rates charged them by the Company 
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during the period November 16, 1949, through March 31, 
1951, and, incidentally, an attempt to wear down the per¬ 
sons who have been defending the consumer interests and 
to deny them reasonable compensation and reimbursement 
of expenses, in order to discourage anyone in the future 
(other than the regulated utilities) from questioning in the 
courts the lawfulness of rates approved or established by the 
Public Utilities Commission (the Commission). The Com¬ 
mission has allied itself with the Company in the latter 
endeavor. 

The Commission by its Order No. 3600, entered Novem¬ 
ber 9,1949, established new and higher gas rates for service 
in the District of Columbia. Appellee and the Federation of 
Citizens’ Associations of the District of Columbia (Federa¬ 
tion), being in disagreement with the Commission’s order, 
filed a joint petition for reconsideration (Jt. App. in Nos. 
10705-6, p. 135),* which was denied. The Federation is a 
corporation organized under the laws of the District of 
Columbia, and its members are various civic organizations 
therein. The Federation stated in its petition that it was 
acting as a representative of the gas consumers among its 
members and for the benefit of consumers generally in the 
District. The appellee and the Federation took a joint 
appeal from the order of the Commission. At the conclu¬ 
sion of the trial before the District Court, the Federation 
was dropped as a party plaintiff because it did not show the 
proper statutory interest to maintain the action. On June 
27,1950, the District Court entered its order (Jt App. in 
Nos. 10705-6, p. 19) vacating and setting aside the Commis¬ 
sion’s Order No. 3600. Upon motions of the Company and 
the Commission, this Court on July 5,1950, stayed the order 
of the lower court and ordered that the amounts thereafter 
received by the Company under the increased rates author¬ 
ized by the said Commission Order be set aside and im¬ 
pounded by the Company subject to further order of the 
Court. 

* By stipulation of the parties, the record in the prior appeal in Nos. 
10705 and 10706 is considered a part of the record in this appeal. 
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By its opinion and judgment of December 21, 1950 (Jt. 
App. 55), in Nos. 10705 and 10706, this Court affirmed the 
judgment of the Court below and held that the “funds re¬ 
sulting from the rate increases granted by the Commission, 
which were ordered to be held in a separate fund by this 
Court pending disposition of the appeal, will be distributed 
to rate-payers.’’ Petitions of appellants for certiorari to 
the Supreme Court of the United States were denied March 
26,1951 (340 U. S. 952; 95 L. ed. 453), and on March 29 this 
Court’s mandate issued. (Jt. App. 48) The mandate affirmed 
the order of the District Court, and the cause was “remand¬ 
ed to the District Court for action in accordance with the 
opinion herein of this date, including the entry of appro¬ 
priate order or orders to effect the distribution to rate¬ 
payers of those monies collected as the result of the rate in¬ 
crease granted by Public Utilities Commission Order No. 
3600, dated November 9,1949, to and including July 5,1950, 
as well as the fund set aside and impounded under para¬ 
graph 4 of the stay order of this Court entered herein July 
5,1950.” 

Appellee, on April 2,1951, filed his petition (Jt. App. 1) 
with the District Court, seeking the entry of appropriate 
order or orders to carry out the mandate and, inter alia , 
to make provision for reasonable counsel fees and expenses. 
After taking testimony and hearing extensive argument, 
the Court below entered its orders dated April 30,1951, and 
May 10,1951 (Jt. App. 14 and 22, respectively). The former 
order provided for the method of making refunds and for 
the payment of 5 percent interest to rate-payers. The latter 
provided for the payment by the Company of expenses and 
fees to attorneys for the plaintiff in the amounts of $12,- 
715.48 and $55,000, respectively, “out of funds impounded 
in its possession which are to be returned to the consumers 
of gas within the District of Columbia, who are eligible for 
such returns.” Motions of the Company, filed May 10 (Jt. 
App. 23-28) and May 21 (Jt. App. 35-37) for a new trial and 
for an order altering or amending the orders of April 30 
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and May 10 were denied. On May 29, 1951, the Company 
filed its notice of appeal from the orders of April 30, May 10, 
May 16 and May 28,1951; and on June 6,1951, the Commis¬ 
sion filed its notice of appeal from the order of May 10,1951, 
allowing counsel fees and expenses. 

On July 17, 1951, the Company filed a motion in this 
Court, praying for stay of the orders of April 30 and May 10 
pending a decision upon its appeal, or in the alternative that 
this Court clarify its mandate and instruct the District 
Court to remand the entire case back to the Commission 
for further proceedings. During oral argument on the mo¬ 
tion, the Company’s counsel stated its willingness to proceed 
• with the making of refunds pursuant to the order of April 
30, exclusive of interest and after deduction for attorneys’ 
fees and expenses, and in effect modified its motion accord¬ 
ingly. By its order of July 31, 1951, this Court stayed 
the orders of April 30 and May 10 insofar as they provided 
for payment of interest and counsel fees, and directed the 
Company to withhold from distribution to rate-payers the 
amount awarded for fees to attorneys for the plaintiff, and 
denied the motion in all other respects. 

Notwithstanding its agreement in the District Court to 
the order of April 30, 1951, its expression to this Court of 
its willingness to proceed with the making of refunds (ex¬ 
clusive of interest and attorneys’ fees and expenses), the 
fact that mailing of refund checks commenced September 1, 
1951, and is required to be completed within 30 days, which 
obviously will be prior to a decision herein, nevertheless, the 
Company in its brief continues to argue that the cause 
should be remanded to the Commission to effect the refund, 
and, inferentially, that this Court was wrong in providing 
for a refund at all, in the absence of additional proceedings 
before the Commission. 

STA TU TE S INVOLVED 

As set forth in appellants’ briefs, the statutory provi¬ 
sions involved are those enacted as Public Law No. 349 of 
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the 74th Congress, approved August 27, 1935, comprising 
Sections 43:704 to 43:710 of the D. C. Code . Pertinent por¬ 
tions of the statute are printed in the Addendum to the 
Company’s brief, at pages 43-45. 

SUMMARY OF ARGUMENT 

L Remand to the Commission Is Not Necessary and Was Not 
Intended by This Court. 

It is clear from the opinion and mandate of this Court 
that it did not intend that the cause be remanded to the 
Commission for further proceedings. It remanded the cause 
to the District Court, not the Commission, for action in 
accordance with its opinion and for entry of appropriate 
orders to effect the distribution to rate-payers. Section 
43:705, D. C. Code, permits, but does not require, the trial 
court to direct the Commission to receive further evidence, 
and contemplates such procedure, when adopted, shall be 
used before final judgment. Where the evidence before the 
Court is sufficient to permit determination of the issues, 
reference to the Commission for the taking of additional 
evidence would be futile. 

Failure to remand to the Commission has deprived the 
Company of no right. The point raised here by the Com¬ 
pany was not urged upon the Court below. The Company 
has had a full and fair hearing before the Commission and 
the courts. None of the evidence it offered was excluded 
and the principles adopted by the Commission were those 
urged upon it by the Company. The Courts have not inter¬ 
fered with the Company’s right to prosecute an application 
before the Commission for a rate increase, or with its right 
to obtain such an increase upon a proper showing. It is 
not entitled to an increase until it has met its burden of 
showing the reasonableness of proposed increased rates. 
There is grave doubt that any increase in rates could be 
justified, and weighing the equities between the Company 
and consumers, who had been subjected to rates found 
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unlawful by this Court, justice required vacation of the 
Commission’s order and restitution to the rate-payers. 

The opinion and mandate of this Court on the prior ap¬ 
peal clearly showed an'intention that the unlawful rates 
be immediately vacated and prompt restitution be made to 
rate-payers, and it was so understood by the Company’s 
counsel. The present appeal is an attempt to relitigate mat¬ 
ters settled on the former appeal, and adherence to the “law 
of the case” rule requires rejection of the Company’s argu¬ 
ment respecting the alleged necessity of remand. 

JL Allowance of Interest Expenses, and Attorney Fees Was 
Just and Lawful. 

The question of interest, expenses and attorneys fees has 
not heretofore been considered by this Court upon the 
merits. The mandate was drawn from the Court’s opinion 
and order dated December 21, 1950, and it was not until 
after that date that these questions were raised by appellee 
in opposition to the Company’s motion to stay the mandate, 
and in an alternative motion to condition the stay, if grant¬ 
ed. No hearing was held on the motion or opposition, and it 
is inconceivable that this Court, in denying the motion for 
modification of the stay order of July 5, 1950, intended to 
foreclose the District Court from passing upon these ques¬ 
tions independently on the merits. 

Allowance of interest is governed by equitable considera¬ 
tions. In providing for interest the District Court took into 
consideration all relevant facts associated with the refunds. 
The provision for interest is not a penalty, but an element 
of compensatory damages suffered by the rate-payers. The 
mandate of this Court did not pass on the question of in¬ 
terest, or prescribe the amounts which should be payable to 
rate-payers. The District Court was free to consider any 
matters left open by the mandate, which included the deter¬ 
mination of. the amounts payable to individual rate-payers. 

In reviewing the action of an administrative agency, the 
District Court sits as a court of equity. Allowance of 
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counsel fees and other expenses, not included in ordinary- 
taxable costs, is part of the historic equity jurisdiction of the 
Federal courts. It was in the exercise of such jurisdiction 
that the District Court exercised its judicial discretion and 
entered the order of May 10, 1951. The Court had control 
over the fund ordered to be impounded by this Court, which 
was created through the efforts of appellee and his counsel. 
The record shows, contrary to the contention of appellants, 
that the fee was not awarded for legal services performed 
for another client. 

m. The District Court Did Not Invade the Province of the 
Commission. 

The District Court’s order of April 30, 1951, did not 
constitute rate making. The Court was carrying out the 
mandate of this Court when it provided for the making 
of refunds and declared Commission Order No. 3600 vacat¬ 
ed. Whether the latter declaration was necessary, in view 
of the earlier order, is unimportant and affords no ground 
for appeal. The provision in the order that the Company 
restore rates in effect prior to Commission Order No. 3600 
constitutes a declaration of the necessary effect of the set¬ 
ting aside of that order, and it is competent for the Court to 
so determine in order to make the effect of the Court’s 
order clear to all concerned. 

ARGUMENT 

I 

REMAND TO THE COMMISSION IS NOT NECESSARY AND 
WAS NOT INTENDED BY THIS COURT 

The gist of the appellant Company’s argument on this 
point is, first, that this Court intended that the cause be 
remanded to the Commission for further proceedings, and, 
therefore, the District Court erred in refusing to remand, 
and, second, that if this Court did not so intend, then, it 
committed error and deprived the Company of Due Process. 
Implicit, if not explicit, in the Company’s argument is the 
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contention that no final judgment vacating the Commission’s 
order should have been rendered until further proceedings 
were had before the Commission. (See the first full para¬ 
graph on page 17 of the Company’s brief.) Appellee con¬ 
tends that the District Court’s order was in conformity 
with the opinion and mandate of this Court, that remand to 
the Commission was not and is not required by the law or 
equity, either before or after final judgment, and that fail¬ 
ure to remand did not deprive the Company of any right 

A- Under this Court's Opinion and Mandate, Remand to the 
Commission Was Not Required or Authorized. 

No more than a reference to the language of this Court 
is needed to refute the Company’s argument that this 
Court intended that the District Court remand the cause 
to the Commission for further proceedings. The opinion 
and mandate of this Court are clear and unambiguous. If 
the Court had intended that the proceeding be remanded 
to the Commission, it would have said so specifically. In¬ 
stead, it found that “the Commission’s order is invalid” 
and stated in its opinion that “the funds resulting from 
the rate increases granted by the Commission, which were 
ordered to be held in a separate fund by this court pending 
disposition of the appeal, will be distributed to rate-payers.” 
The opinion provided for distribution of the funds result¬ 
ing from the increases—that is, all of the funds, not a por¬ 
tion, and such distribution was not made contingent upon 
further proceedings. The mandate is equally clear. By it 
the cause was “remanded to the District Court”, not the 
Commission, “for action in accordance with the opinion 
herein”, and the District Court, not the Commission, was 
commanded to enter “appropriate order or orders to effect 
the distribution”. 

Although the brief of the Company, filed herein August 
15, 1951, at page 26, states that the Company “felt that 
this Court’s opinion of December 21, 1950 and mandate 
dated March 29, 1951 clearly implied that further pro¬ 
ceedings would be had before the Public Utilities Commis- 
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sion”, such view apparently was not shared by counsel 
who represented the Company at that time. As hereinafter 
referred to in more detail, in their petition to the Supreme 
Court for certiorari, counsel for the Company complained be¬ 
cause this Court “did not even remand the proceedings to 
the Commission.” Nor did the Company in its Answer (Jt. 
App. 6-12) to appellee’s petition to the District Court to 
carry out the mandate, contend that the fact or amount 
of the refund should be contingent upon further proceed¬ 
ings before the Commission. Paragraph 8(e) of that Answer 
states that “the mandate of the Court of Appeals directs 
that all of such excess funds be distributed to rate-payers”, 
and prayed that the cause be remanded to the Commission 
only “for the purpose of determining means of effecting 
the distribution to rate-payers of those monies collected as 
a result of the rate increase. ’ ’ 

The mandate of this Court did not require the District 
Court to remand the proceedings to the Commission, but 
on the contrary required action by that Court in accordance 
with this Court’s opinion. The argument that a remand was 
intended by this Court has no merit and appears to have 
been advanced merely as a pretense to avoid a direct attack 
upon the validity of the judgment of this Court. 

B. The Public Utility Act Does Not Require Remand. 

The governing statutory provision, Z). C. Code (1940), 
Sec. 43:705 (the full text of which appears at page 43 of 
the Company’s brief), with respect to appeals to the Dis¬ 
trict Court from orders of the Commission, provides: 

“The said court . . . before whom any such appeal 
shall be heard, may require and direct the Commission 
to receive additional evidence upon any subject related 
to the issues on said appeal concerning which evidence 
was improperly excluded in the hearing before the Com¬ 
mission or upon which the record may contain no sub¬ 
stantial evidence... 

“Upon the conclusion of its hearing of any such ap¬ 
peal tiie court shall either dismiss the said appeal and 


* 
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affirm the order or decision of the Commission or sus¬ 
tain the appeal and vacate the Co mmi ssion order or 
decision.” (Emphasis supplied.) 

The weakness of the appellant Company’s contention, 
that this section of the act requires a remand to the Com¬ 
mission, lies in its attempt to construe the word “may” 
in a mandatory rather than permissive sense. Obviously, 
the word can not be so construed. That it was used in a 
permissive sense is emphasized by the fact that “shall” is 
used in the next paragraph of the section, where Congress 
desired to make a definite requirement upon the court. 

It is clear that the purpose of the provision authorizing 
the court to “require and direct the Commission to receive 
additional evidence” is merely to aid the court, in event 
i it deems such aid necessary or desirable in order to arrive 
at the decision which the statute requires it to make, i.e., 
whether to dismiss the appeal and affirm the order of the 
Co mmi ssion or sustain the appeal and vacate the order. 
Even when such procedure is adopted the statute does not 
contemplate “remand” of the cause, but merely a direction 
! to the Commission to take additional evidence. Also, it is 
plain that the statute intends that when such reference to 
the Commission is made, it shall be before but not after 
the court has rendered its judgment. 

When the Court is able, as it was here, upon the record 
before it, to determine the issue presented to it (the valid¬ 
ity or invalidity of the Commission’s order), reference to 
the Commission to take additional evidence would be futile. 
The taking of additional evidence and the transmission of 
findings of fact thereon by the Commission could not operate 
to change the erroneous concept upon which the Commission 
based its order. The issue before the District Court and 
this Court was whether the Commission’s Order No. 3600 
was valid—not whether some other or revised order, possi¬ 
bly based upon different reasons, might be valid, and neither 
Court was under obligation to withhold its final judgment 
pending further proceedings and reconsideration by the 
Commission. 
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The only direction to the Court contained in the statute 
respecting the action to be taken at or after rendition of its 
judgment is that its order be accompanied by a statement 
of the court’s reasons for its action. This direction was 
complied with by this Court and the Court below. Nothing 
else is required or contemplated by the considered statute. 

C. Failure to Remand Deprived the Company of No Right 

The Company’s argument would lead one to believe that 
in these proceedings it was merely an innocent bystander 
which has been injured by the erroneous decision of the 
Commission, and that, therefore, this Court should lean 
over backwards in order to right this asserted injury. The 
Company fails to point out that the principles adopted by 
the Commission were urged upon it by the Company, or that 
the “inadequacy of the record and findings with respect to 
rate of return, abandoned property and the standby plant”, 
which caused this Court to find the order invalid, were due 
to the Company’s failure to meet its burden of bringing for¬ 
ward evidence to establish the reasonableness of the rates 
proposed by it, and did not result from the exclusion of 
any evidence offered by the Company. 

We do not contest the Company’s right to apply for, 
and upon a proper showing to obtain, an increase in rates. 
Failure to remand has not interfered with this right. The 
Company states (p. 23 of its brief) that since this Court’s 
decision “no further proceedings have been possible”, and 
that, therefore, the Company has been deprived of its right 
without Due Process of Law. This argument obviously is 
based upon a false premise. Neither the mandate of this 
Court, nor the order of the District Court attempted to fore¬ 
close the Company from prosecuting its prior application 
or a new application to the Commission for authority to 
increase its rates. This Court may correct errors of law 
committed by the Commission, but it may not dictate or gov¬ 
ern the course of future proceedings before it. F. C. C. v. 
PottsviUe Broadcasting Co., 309 U. S. 134. The Commis¬ 
sion may reopen the proceeding which formed the basis 
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for the vacated order, or it may entertain a new applica¬ 
tion of the Company. Any argument that a remand is neces¬ 
sary in order that the Company may prosecute such an 
application would be untenable and frivolous. 

The theory now advanced by the Company was not urged 
upon the Court below. In the course of argument upon the 
Company’s motion for alteration or amendment of the 
orders of April 30 and May 10, 1951, the following tran¬ 
spired concerning the request for an amendment providing 
for remand to the Commission: 

“The Court: Do you object to telling the Court what 
you would have received by having it remanded to the 
Commission rather than carrying out the Court’s order 
of April 30? 

“Mr. Berry [counsel for the Company]: Yes, sir, I 
will be glad to tell you. First, may I say there is no de¬ 
sire or intention upon the part of the Company not to 
carry out the Court’s order of April 30, we are going 
ahead on that, we will continue to go ahead on it. 
It was my feeling, representing the Company, that in 
addition to the provisions set forth in the order, there 
should be a paragraph eventually remanding the case to 
the Public Utilities Commission because that was my 
understanding of the decision of the Court of Appeals 
and my understanding of your order of June 27, 1950. 
Now, the advantage that you asked me about, Your 
Honor, I don’t see any advantage, in fact. It is simply 
a matter of completing the record in all respects. I 
submit to you that that was the purpose of that mo¬ 
tion.” 

(Record, p. 352) 

Viewed in the light of the foregoing, and keeping in 
mind what the Court actually determined in this case, it 
becomes apparent that the authorities cited by the Company 
afford no support for its contention that the cause should 
have been remanded to the Commission. 

Typical among the cases cited in support of the conten¬ 
tion that refusal to remand is a deprivation of due process 
are Saunders v. Shaw, 244 U. S. 317, Georgia R. & E. Co. v. 
Decatur, 295 U. S. 165, and TJnderwood v. Commissioner, 56 
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F. 2d 67. In the first of these, a state supreme court had 
reversed a lower court and rendered an absolute judgment 
against the party who had succeeded in the trial court, 
upon a proposition of fact which had been ruled immaterial 
at the trial and concerning which he had no occasion or op¬ 
portunity to introduce evidence. The United States Supreme 
Court held this to be a deprivation of due process. Georgia 
R. & E. Co. v. Decatur involved the not uncommon situation 
where the trial court had refused to admit evidence offered 
by appellant, which the Supreme Court found to be perti¬ 
nent and material. Underwood v. Commissioner was an 
appeal from a decision of the Board of Tax Appeals which 
had affirmed a determination and order of the Commissioner 
of Internal Revenue assessing deficiencies in income taxes. 
The Court found that the Board should have deferred deci¬ 
sion until the introduction of testimony showing deductions 
to which the taxpayer was entitled and then have redeter¬ 
mined the deficiency, and because of this error remanded 
the case to it. 

A cardinal distinction between the cases just described 
and the present case is that each of the cited cases involved 
a final adjudication of the rights of the litigating parties. 
A final judgment in favor of either would have foreclosed 
any further proceedings. The appellate court being unable 
to decide the merits of the matter in dispute had no choice, 
in justice, but to remand the case for further proceedings 
in order that the disputed question could be decided. In the 
present cause, the issue before the Court was whether the 
Commission Order No. 3600 was valid or invalid. The 
Court did not have for determination and could not deter¬ 
mine what rate or rates the Company should be authorized 
in the future to charge; and, thus, its judgment could not be 
construed as constituting a final adjudication of the Com¬ 
pany’s rights. Having determined, after exhaustive and 
careful consideration thereof, that the Commission order 
was invalid, this Court affirmed the order setting the Com¬ 
mission order aside. Unlike the situation in Saunders v. 
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Shaw, supra, the entire issue before the appellate and lower 
conrt was thereby settled. The parties, in effect, were re¬ 
stored to the same position they wonld have occupied had 
the invalid order never been entered. The Company is not 
barred by any rule of res adjudicata from pressing any 
right it has under the D. C. Public Utility Act or the Con¬ 
stitution. 

In addition to cases of the kind already discussed, in¬ 
volving normal civil actions, the Company cites several 
cases in which the courts have remanded proceedings to 
administrative agencies. An analysis of these cases does 
not aid the Company’s argument. In each of such cases ex¬ 
amined by us, unlike in the present cause, either the relief 
sought by the party prevailing in the court action required 
remand or the court was unable to decide the matter in 
dispute. For example, in Connecticut Light and Power Co. 
v. Fed. Power Comm., 324 U. S. 514, the Power Commission 
had entered an order requiring the petitioner to comply with 
that commission’s uniform system of accounts. The order 
was affirmed in the Court of Appeals. The Supreme Court 
found that the commission had applied the wrong law, but 
without appraising the evidence was unable to determine 
whether application of correct principles of law would re¬ 
sult in sustaining the order. Accordingly, it remanded the 
proceeding for the commission to appraise the facts. In 
Howard Hall Co. v. TJ. S., 315 U. S. 495, the Interstate Com¬ 
merce Commission had denied, in part, an application for 
a certificate of public convenience and necessity under the 
“grandfather clause” of section 206(a), Interstate Com¬ 
merce Act. The Supreme Court found that the commission 
had applied improper standards in arriving at its conclu¬ 
sion. On the other hand, the Court could not perform the 
administrative function of weighing the evidence and de¬ 
ciding the nature of the certificate which should have been 
granted. Therefore, in order to afford the relief sought 
by petitioner it was necessary to remand the proceeding 
to the commission to apply proper standards and make the 
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required administrative determination. A similar situation 
existed in I. C. C. v. Railway Labor Exec. Assn., 315 TJ. S. 
373. 

We do not question the soundness of the general rule 
in equity as stated in 12 Cycl. Fed. Proc., 2d Ed., Sec. 6313, 
quoted and relied upon by the Company (pp. 18-19 of its 
Brief). In its application to the present cause, the signifi¬ 
cant portions of the statement are that appellate courts “will 
wherever possible dispose of the case finally, without re¬ 
manding it”, and that remand for further evidence will be 
ordered only where under the pertinent principles of law 
the facts found do not “support the judgment, or enable 
the court to direct what judgment shall be entered”. Here, 
the Court had no difficulty in determining the basic issue 
presented, and in rendering judgment in accordance with its 
determination. The merits of that judgment are not now 
open for relitigation. 

In Fed. Trade Comm. v. Curtis Co., 260 U. S. 568, the 
Supreme Court refused to remand a proceeding to the 
commission for further proceedings, even though it had 
not found all the material facts. The Court stated that con¬ 
sidering the facts found by the Commission its order was 
clearly wrong and should be set aside without further de¬ 
lay, and that “if from all the circumstances it clearly ap¬ 
pears that in the interest of justice the controversy should 
be decided without further delay the Court has full power 
under the statute to do so.” 

Far from being denied due process, the appellant Com¬ 
pany has had a full and fair hearing. Certainly, it is not en¬ 
titled to increase its rates merely by the asking. Before it is 
entitled to ask this Court’s aid in imposing higher rates, it 
is incumbent upon the Company to establish by the evidence 
that such rates are reasonable and justified. It does not 
claim that any relevant evidence offered by it has been ex¬ 
cluded, nor does the record show that it has requested the 
Commission to reopen the proceeding before it to afford the 
company an opportunity to offer additional evidence. It 


did not at the original hearing before the District Court ask 
that the Commission be directed to take additional evidence, 
nor did it make such a request upon this Court after the „ 
rendition of its decision and before issuance of its mandate. 

In Butler Bros. v. McColgan, 315 U. S. 501, where the appel¬ 
lant urged that the cause be remanded for further hearing, 
and claimed that it had been denied procedural due process, 
the Supreme Court said: 

“We do not agree. The Supreme Court of California 
created no innovation and sprung no surprise when 
it placed on appellant the burden of establishing that 
the formula taxed extraterritorial values. . . . Appel¬ 
lants had a full opportunity to be heard on the issues 
which it tendered. ’ ’ 

Here, appellant not only has had a full opportunity to be 
heard on the issues presented in this case, but has failed 
to request a further hearing before the Commission, which 
is the only body that initially may determine the justness 
of its claim on the collateral and independent issue as to 
whether higher rates lawfully may be approved for the 
future. 

We challenge the Company’s assertion (p. 27 of its brief) 
that this Court found, in effect, that part of the increase 
authorized by Commission Order No. 3600 was valid, and 
that the “Court’s opinion shows not so much a lack of evi¬ 
dence below as the failure of the Commission to consider 
admittedly available evidence.” Evidence which would en¬ 
able the Commission to make the kind of inquiry which this 
Court stated was essential to a departure from the “used 
and useful” standard may be available, but certainly it 
was not adduced in the proceedings before the Commission. 
Admittedly, no evidence was in the record from which the 
Commission could determine a proper rate of return. Until 
evidence on these subjects is adduced and appraised, obvi¬ 
ously, it is impossible to foretell whether or not any increase 
in rates would be justified—in fact, the evidence might well 
show that a reduction is warranted. 




In view of the several broad grounds upon which this 
Court based its judgment, it cannot be said that the Com¬ 
mission order was set aside because of mere technicalities. 
The record raised grave doubt as to whether any increase in 
rates could be justified and, in any event, it was clear that 
lengthy proceedings would be necessary before the matter 
could be resolved. In addition to the fundamental objections 
found by this Court, concerning the inadequacy of the rec¬ 
ord and findings with regard to rate of return, abandoned 
property and the standby plant, the Court in its opinion 
pointed out that the record leaves doubt as to whether the 
basic valuation figure, of which the present rate base is said 
to be a projection, represents original cost, reproduction 
cost, or some other “fair value’’ figure, and stated that 
considerations raised by it respecting the Commission’s 
treatment of conversion costs and the rate base should be 
weighed in any further proceedings. It found it unneces¬ 
sary to pass upon other contentions of appellee, made in 
the Court below, that the rate schedules were unjustly dis¬ 
criminatory and illegally retroactive. 

At the time of this Court’s decision, the unlawful rates 
already had been in effort for more than a year; and, be¬ 
cause of death or removal from the city, many of the rate¬ 
payers will never collect the excess amounts paid under the 
vacated order. If this Court or the District Court had 
remanded the case to the Commission and withheld final 
judgment awaiting further proceedings before it, the num¬ 
ber of rate-payers who would fail to obtain any refund 
would be greatly increased. Weighing the equities between 
consumers, who were being required to pay excessive rates 
under an order found by this Court to be invalid, and the 
Company, which had failed to establish its right to any in¬ 
crease in rates, no other decision was possible than the one 
reached by this Court, which required immediate vacation 
of the Commission order and restitution to the rate-payers. 
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D. Hie Company's Appeal Is An Attempt to Relitigate Mat¬ 
ters Which Were Settled on the Former Appeal 

This Court having denied the Company’s motion to stay 
the District Court’s order of April 30,1951 (except insofar 
as it provided for interest), assuming the Company will 
comply with the order, it is clear that the refunds will have 
been effected before a decision upon these appeals is possi¬ 
ble. Therefore, any questions as to the manner of computing 
refunds or concerning the District Court’s jurisdiction to 
order such refunds without remanding the cause to the 
Commission may be considered moot. 

The only remaining question pertaining to remand ap¬ 
pears to be whether the cause should be remanded to the 
Commission for further proceedings to determine a proper 
rate. We infer from the argument of the Company, although 
its brief is lacking in direct statements to that effect, that 
it would have this Court remand the cause to the Commis¬ 
sion to determine new rates, which rates, when determined, 
would be retroactive to November 16, 1949, the date the 
rates established by the vacated order became effective. 
Presumably, the Company then would attempt to collect 
from rate-payers for the period November 16, 1949, until 
the date the newly established rates were applied, any 
amount by which the latter rates might exceed the rates 
now lawfully in effect. In other words, for the period No¬ 
vember 16, 1949, to April 1, 1951, it would try to recover 
from rate-payers all or such part of the refunds made 
pursuant to this Court’s judgment as might be required 
under the rates subsequently established by the Commis¬ 
sion, as well as attempt to collect for any excess found pay¬ 
able for the period after April 1, 1951. To argue that this 
Court intended such result is absurd. 

As hereinbefore demonstrated, a consideration of all 
the facts makes it clear that this Court did not intend that 
the cause be remanded to the Commission, and, in essence, 
the Company’s appeal is an attempt to relitigate this mat¬ 
ter and to have the Court reconsider and reverse its prior 
judgment. In so doing the Company runs afoul of the “law 
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of the case” rule, which has been adopted and followed by 
this court. New York Life Ins. Co. v. Taylor, 81 App. D. C. 
33, 158 F. 2d 328; Brown v. Gesellschaft, 70 App. D. C. 94, 
104 F. 2d 227; and Davis v. Davis, 68 App. D. C. 240, 96 F. 
2d 512. In the first-cited case, this Court said: 

“As to the second point it is enough to say that the 
precise question involved was decided on the former ap¬ 
peal, and more definitely on the rehearing. We are now 
asked to reexamine the question on the same facts as on 
the former hearing, but this we may not do under the 
well established rule that what is decided on an appeal 
can not be examined on a second appeal brought in the 
same suit, since the * first decision has become the set¬ 
tled law of the case. ’ ’ ’ 

In a similar vein, in Insurance Group Committee v. Denver 
& R. G. W. R. Co., 329 U. S. 607, 612, the Supreme Court 
said: 


“When matters are decided by an appellate court, 
its rulings, unless reversed by it or a superior court, 
bind the lower court. Thus a cause proceeds to final de¬ 
termination. While power rests in a Federal court 
that passes an order or decision to change its position 
on a subsequent review in the same cause, orderly judi¬ 
cial action, except in unusual circumstances, requires it 
to refuse to permit the relitigation of matters or issues 
previously determined on a former review.” 

The Company implies that it was taken by surprise by 
the District Court’s refusal to remand, but reference to its 
petition to the Supreme Court for a writ of certiorari re¬ 
moves any substance to any contention that it did not under¬ 
stand the effect of this Court’s judgment. The mandate of 
this Court, transmitted March 29,1951, to the District Court 
was identical (except for the provision as to costs) with 
the judgment of this Court filed December 21, 1950, and 
appearing at page 1054 of Vol. 2 of the printed transcript 
of record before the Supreme Court of the United States. 
The Company’s petition for certiorari to that Court, at 
pages 18-19, states: 
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“The Court of Appeals ignored the provisions of the 
District of Columbia Code. It vacated the order of the 
Commission on grounds which had not been urged be¬ 
fore the Commission or included in any application for 
reconsideration. It did not even remand the proceed¬ 
ings to the Commission to permit the Commission to 
make the inquiries and utter the formula required by 
the Court of Appeals. Instead it directed the Company 
to distribute to ratepayers the amount which it had 
collected attributable to the rate increase and relegated 
the Company to the old rates which the Commission had 
found inadequate .” (Emphasis supplied) 

Although this was not one of the points specifically urged 
under “Questions Presented” as a ground for granting the 
writ, nevertheless, it has been held that failure of a party 
to stress a contention on a first appeal sufficiently to attract 
attention of a reviewing court and demand specific treat¬ 
ment did not preclude the contention from being controlled 
by the “law of the case” on a second trial, although it was 
then more vehemently urged, since, if the opinion on the 
first appeal overlooked the potency of the contention, the 
matter should have been called to the reviewing court’s at¬ 
tention by a motion for rehearing. Claiborne-Reno Co. v. 
E. I. DuPont de Nemours & Co., 77 F. 2d 565. 

We see no unusual circumstances here which would war¬ 
rant this Court in departing in this cause from the “law 
of the case” rule set forth in the cases mentioned above. 
Even if such rule should be held inapplicable, w-e have 
shown that on the merits the Company’s position is unten¬ 
able. 

n 

ALLOWANCE OF INTEREST, EXPENSES, AND ATTORNEY 
FEES WAS JUST AND LAWFUL 

A. This Court Has Not Given Prior Consideration on the 
Merits to the Questions of Interest or Allowances. 

The provision for interest in the order of April 30, and 
the allowance of attorneys fees and expenses by the order 
of May 10, 1951, involve distinct questions. However, the 
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contention of appellants that this Court previously has 
passed upon these matters is common to each. 

Actually, this Court has never considered the questions of 
interest or fees or expenses on the merits at any time in this 
proceeding. On December 29, 1950, 8 days after the entry 
of judgment by this Court, the Company moved to stay the 
mandate of this Court pending application for certiorari. 
It asked for a period of 30 days, during which it desired 
to continue to collect under the rates established by order 
No. 3600 and to delay the distribution to rate-payers of 
funds resulting from the increased rates. It argued that its 
“irreparable losses’’ would consist of its failure to receive 
the higher rates being paid by customers, expenses relating 
to the change required in accounting and billing procedures, 
and possible failure to recover sums paid to consumers.* 

Appellee filed an answer opposing stay of the mandate 
and further unlawful collection of excessive rates, which 
answer included a motion alternative to denial of the stay 
that the provisions for impounding the excess collections 
be modified to conform to this Court’s order, that is, that 
they should date back to the beginning of the unlawful col¬ 
lection instead of July 5, 1950, or appropriate bond there¬ 
fore be required. As a further alternative to denial of the 
stay, it was urged that any stay be conditioned upon the pay¬ 
ment of interest, upon provision for the distribution of sums 
not paid to individual consumers who could not be found, 
and upon provision for payment of fees and expenses. Both 
the Company and the Commission opposed these proposals. 
The Commission asserted that this Court’s opinion alone 
completely protected consumers and that the questions ad¬ 
vanced by appellee were premature. The Company insisted 
that the only question involved in the stay was the preser¬ 
vation of the status quo, urged that the sole question was 
the stay, and pointed out as to the previous stay “the 

* Incidentally, the argument referred to supports our contention, here¬ 
tofore made, that counsel for the Company was under no illusion respect¬ 
ing the fact that the judgment of this Court would result in restoration 
of the old rates and refunds to consumers without regard to further 
Commission proceedings. 
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Court’s order granting the stay did not include and does not 
now need the various complications and expenses urged by 
the Appellee. ’ ’ The Company further urged that the rates 
in Order No. 3600 should remain in force until finally found 
otherwise than reasonable—so the proposals were prema¬ 
ture. It stated that the “Company does not contemplate any 
undue delay in the further prosecution of this litigation,” 
and denied the need of a bond. With respect to interest, it 
claimed that on the merits the impounded funds belonged 
to the Company, and that the use thereof by the Company 
was for the benefit of consumers generally. It did not deny 
the jurisdiction of this Court or the District Court to allow 
interest. It denied as a fact that any amounts of the re¬ 
funds would remain unpaid. 

Appellee’s answer was filed January 12,1951. The Court 
granted no hearing either upon the motion to stay or the 
opposition, but on January 23, 1951, granted the motion 
to stay the mandate, conditioned upon the filing of a peti¬ 
tion for certiorari by February 15, 1951. With respect to 
all the other proposals for distribution of the funds and de¬ 
termination of the case, the Court held “that the appellee’s 
motion for modification of the order of July 5, 1950 (the 
previous stay order) be, and it is hereby, denied.” 

In view of the foregoing, it is evident that this Court did 
not pass upon anything but the Company’s motion for a 
stay pending a petition for certiorari. Any other implica¬ 
tion would be unjust and improper. Numerous factual 
charges were offered by the Company, and numerous fac¬ 
tual contentions dealing with the merits of the proposed dis¬ 
position of the impounded fund were before the Court. 
Their consideration on pleadings, including newspaper clip¬ 
pings and general statements by counsel, unsupported by 
affidavit, would have been unprecedented. Moreover, even 
if the matters had been considered on the merits, denial of 
the relief sought pendente lite, that is before the Supreme 
Court had rejected the petition for certiorari, would not 
foreclose the granting of such relief after the merits of the 
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basic proceeding had been finally determined. It also is 
noteworthy that the mandate of this Court was drafted upon 
its opinion and order dated December 21, 1950, at which 
time it had never had before it the question of interest, fees, 
or expenses, or the other matters advanced in opposition 
to the stay, and at which time there could have been no 
intention to foreclose the District Court from passing on 
these matters. 

B. Interest. 

The Company concedes that in the absence of statute al¬ 
lowance of interest is governed by equitable considerations, 
and cites the decision of this Court in U. S. v. United Brill & 
Tool Co., 183 F. 2d 998. We agree that this is so, but we 
do not agree that the provision for interest in the District 
Courts order of April 30, 1951, constituted a penalty. In 
providing for the payment of 5 percent interest, the Court 
had under consideration all the other facts associated with 
the refund, including the fact that under the block system 
advocated by the Company and adopted by the Court some 
consumers would receive somewhat less than the amount they 
would receive by an exact computation, the fact that net 
rates were to be used in computing the refund,* and the 
fact that based on past experience a substantial amount of 
the unlawfully collected sums would never be refunded be¬ 
cause the persons entitled thereto could not be located. 

Interest at a reasonable rate cannot be considered a pen¬ 
alty. A person who has been unjustly deprived of money 
is entitled not only to the return of the amount extracted 
from him, but in order that he may be made completely 
whole is entitled to interest thereon. It has been the practice 
of the Interstate Commerce Commission for many years to 
award shippers interest on amounts to which they are found 

* Although the Company complains of paying consumers 5 percent 
interest on monies of which they have been unlawfully deprived, it col¬ 
lects from these consumers a penalty of as much as 5.4 percent for non¬ 
payment of bills within 20 days after they are rendered. Amounts paid 
by way of penalty are not to be considered in making the refunds under 
the order of April 30. 
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entitled because of overcharges or unreasonable rates. 
Farmers Cotton Oil Co. v. Texas & P. Ry. Co., 246 I. C. C. 
603; Shreveport Creosoting Co. v. Louisiana & P. Ry. Co., 
92 I. C. C. 519, 527. In the latter case, in discussing conten¬ 
tions similar to those made here, the Commission said: 

“The shipper or consignee has suffered damage when 
he pays the unreasonable rate and his claim accrues 
at once in theory of law. Southern Pac. Co. v. Darnell- 
Taenzer Lumber Co., 245 U. S. 531. In reimbursing the 
shipper for the loss suffered through exaction of an un¬ 
reasonable rate interest is awarded as an element of 
the compensatory damages due him, and not, as de¬ 
fendant contends, for any default or delay in payment 
of the damages.’’ 

In Louisville & N. R. Co. v. Sloss-Sheffield Steel & Iron Co., 
269 U. S. 217, the Supreme Court held that the Commission 
properly awarded interest from the date of exaction of un¬ 
reasonable charges, and neither the fact that the validity of 
the claim for excess charges was disputed, nor that the 
amount of recovery was uncertain, nor that the carrier could 
not have legally made repayment of such excess charges 
until the final award, precluded such recovery. Atlantic 
Coast Line Co. v. Florida, 295 U. S. 301, cited by the Com¬ 
pany, is not in point, because of the unusual factual situa¬ 
tion. 

The proposition argued by appellants, that a lower court 
is bound to respect the mandate of an appellate tribunal and 
cannot reconsider questions which the mandate has laid at 
rest, is indisputable, but it does not tell us what issues were 
laid at rest by this Court’s mandate. We have already men¬ 
tioned that, in denying appellee’s alternative motion for 
modification of its stay order, this Court did not consider 
the question of interest independently on its merits, and 
that its mandate w T as based on its opinion and order of 
December 21,1950, which was before any of these questions 
had been raised. 
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The facts in Briggs v. Pennsylvania R. Co., 334 U. S. 304, 
are quite distinguishable. In that case, involving a suit 
under the Federal Employers Liability Act, the jury ren¬ 
dered a verdict for tho plaintiff but the district court dis¬ 
missed the complaint for lack of jurisdiction. The Circuit 
Court of Appeals reversed and directed that judgment be 
entered on the verdict. The district court entered judgment 
for the amount of the verdict plus interest from its date to 
the date of judgment. The Circuit Court modified the judg¬ 
ment to exclude interest and was affirmed by the Supreme 
Court. It should be noted that the mandate in that case 
provided for entry of judgment in a specific amount. The 
addition of interest would, of course, have varied that 
amount and constituted a definite deviation from the man¬ 
date. 

In the present cause the mandate of this Court merely 
provided for “the entry of appropriate order or orders to 
effect the distribution to rate-payers of those monies collect¬ 
ed as the result of the rate increase ”. The determination 
of the amounts to be refunded to each rate-payer was left 
to the District Court. The facts here are analogous to those 
in Abell v. Anderson, 148 F. 2d 372, certiorari denied 326 U. 
S. 731. In that case the Supreme Court had reversed the 
lower courts and held that shareholders of a bank stock 
holding company were liable for assessment upon the fail¬ 
ure of a bank and remanded the cause to the district court 
“for proceedings in conformity with the opinion of this 
court.” The district court rendered a decree against each of 
the shareholders then before it for an amount which in¬ 
cluded interest from the date of assessment. In rejecting a 
contention that the district court misconstrued the mandate, 
the Circuit Court of Appeals (6th circuit) said: 

“The point lacks merit. The Supreme Court went no 
further than to determine that Banco shareholders were 
liable upon the assessment. It did not and could not 
under the record fix the liability of the individual share¬ 
holders and it decided nothing, either in its opinion or in 
its mandate, upon the matter of interest.” 
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The same conclusion was reached in Phillips Petroleum Co. 
v. Oldland, 187 F. 2d 780, where the Circuit Court of Ap¬ 
peals (10th circuit) gave consideration to Briggs v. Penn¬ 
sylvania R. Co., supra, and stated: 

“These cases and those which follow them suggest no 
exceptions or qualifications to the rule (that the lower 
courts may not deviate from a mandate) but we think 
that the rule announced and adhered to there must be 
considered in the light of what has been said elsewhere 
with respect to the scope and controlling effect of an 
appellate court’s mandate. 

“Without repudiating or derogating from the rule 
of In re Washington & Georgetown Railroad Co., 
supra, (140 U. S. 91) the Supreme Court has consistent¬ 
ly recognized the power of a district court to consider 
and decide any matters left open by the mandate of 
this court. In Re Sanford Fork & Tool Co., 160 U.S. 
247.” 


C. Expenses and Attorneys Fees. 

It is well settled that in reviewing the action of an admin¬ 
istrative agency the district court acts as a court of equity, 
even though the review may be made pursuant to statutory 
provisions. United States v. Morgan, 307 U. S. 183, 191; 
Inland Steel Co. v. United States, 306 U. S. 153; and Ford 
Motor Co. v. National Labor Relations Board, 305 TJ. S. 
364,373, wherein the court said: 

“The jurisdiction to review the orders of the Labor 
Relations Board is vested in a court with equity powers, 
and while the court must act within the bounds of the 
statute and without intruding upon the administrative 
province, it may adjust its relief to the exigencies of the 
case in accordance with the equitable principles gov¬ 
erning judicial action. ’ ’ 

The Company invoked the equity powers of this Court 
when it requested a stay of the District Court’s order. In 
the exercise of such power, this Court granted the stay 
upon condition that amounts thereafter received under the 
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increased rates “shall be set aside and held impounded by 
the Company in a separate fund, subject to any further order 
of this Court.’’ In its subsequent mandate this Court di¬ 
rected the District Court to effect distribution of the fund. 
In discharging that duty the District Court was free to use 
broad discretion to avoid an unjust or unlawful result. Its 
duty and powers with respect to the fund are those pre¬ 
scribed and vested in it by principles of law and equity. 

If the District Court and this Court, in reviewing orders 
of the Commission, were limited strictly to action specifi¬ 
cally delineated in the statute, it would follow that the order 
of this Court of July 5,1950, requiring the Company to im¬ 
pound the excess collections would be unlawful, and its man¬ 
date requiring distribution to rate-payers likewise would be 
in excess of its power. Appellants have not had the temerity 
to suggest that this is so. The mere fact that this pro¬ 
ceeding was instituted pursuant to statute does not deprive 
the Court of its normal powers as a district court of the 
United States. 

Allowance of counsel fees and other expenses entailed by 
litigation, not included in the ordinary taxable costs, is part 
of the historic equity jurisdiction of the Federal courts. A 
discussion of the breadth of this power is contained in 
Sprague v. Ticonic Nat. Bh., 307 U. S. 161, which we believe 
alone affords authority for the rejection of practically every 
one of the contentions made by appellants respecting fees 
and expenses. In that case plaintiff brought suit to establish 
a claim for priority and a lien on securities of the defendant 
bank, for the amount of her deposit, and a decree was en¬ 
tered for the plaintiff. The Circuit Court of Appeals, and 
subsequently the Supreme Court, affirmed the decree. While 
that matter was pending before the Supreme Court, plain¬ 
tiff filed a petition in the district court for an allowance 
of counsel fees and disbursements over and above statutory 
costs. She claimed that by vindicating her claim to a lien 
on the proceeds of earmarked bonds she had established as 
a matter of law the right to recovery in relation to 14 trusts 
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in situations like her own, and prayed the Court for coun¬ 
sel fees and expenses to be paid out of the proceeds of the 
bonds. The district court held that it had no authority to 
grant the petition and the Circuit Court of Appeals affirmed, 
but the Supreme Court reversed and ordered the district 
court to entertain the petition. 

Apropos to appellants’ contention here that this was 
not a class suit, the Supreme Court said in the Sprague case: 

.. Whether one professes to sue representatively or 
formally makes a fund available for others may, of 
course, be a relevant circumstance in making the fund 
liable for his costs in producing it. But when such a 
fund is for all practical purposes created for the benefit 
of others, the formalities of the litigation—the absence 
of an avowed class suit or the creation of a fund as it 
were, through stare decisis rather than through a decree 
—hardly touch the power of equity in doing justice as 
between a party and the beneficiaries of his litigation. 
As in much else that pertains to equitable jurisdiction, 
individualization in the exercise of a discretionary 
power will alone retain equity as a living system and 
save it from sterility. ’ ’ 

The Court also rejected a contention, similar to that made 
here, that the district judge was foreclosed by the mandate 
of the Supreme Court, which had not made provision for 
counsel fees. It likewise disaffirmed the position taken by 
the Circuit Court of Appeals that the original decree could 
not be modified because the term of court when it was en¬ 
tered had long since expired. 

In the instant case the plaintiff and his attorneys dili¬ 
gently prosecuted this litigation over a long period of time, 
and as a result of their efforts the rate-payers are now en¬ 
joying lower gas rates and a large sum of money is to be 
returned to them. The District Judge was fully informed 
on the entire litigation when he made his order of May 10, 
1951, granting attorneys fees and expenses out of the fund 
which had been created for return to consumers. He was 
aware of the fact that the burden of this litigation had 
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been borne entirely by appellee and his attorneys, -without 
benefit of the assistance of any governmental or nongovern¬ 
mental representative of the public, but, on the contrary, 
with the only governmental agency represented taking an 
active adversary position. That the District Judge was keen¬ 
ly aware of his duty and of the extraordinary circumstances, 
which in his opinion justified the action taken, is shown by 
his remarks appearing at pages 279-281 and 413 of the certi¬ 
fied record. It is significant that appellants have not ques¬ 
tioned the justness and reasonableness of the allowances in 
this case, but rely upon technicalities to defeat the award. 

There is no merit in the Commission’s argument that the 
Court had no equitable control over the fund. This is an¬ 
other attempt to resort to the “formalities of the litigation”, 
which, in Sprague v. Ticonic Nat. Bk., supra, the Supreme 
Court said could “hardly touch the power of equity in doing 
justice.” Under the order of this Court requiring impound¬ 
ing of the fund, the Court had the same control it would 
have had if the money had been paid into the registry of 
the Court. 

Another argument which we consider equally specious is 
that the fund was not created, preserved, or protected by 
the action of appellee or his attorneys, but by the action 
of this Court The Courts did not act sua sponte in this 
litigation. That appellee and his attorneys required and 
received the aid of the Courts does not derogate from the 
obvious fact that had it not been for their efforts there would 
be no fund for distribution to rate-payers. 

The decisions of this Court in Thomas v. Peyser, 73 App. 
D. C. 155, 118 F. 2d 369, Geiger v. Peyser, 74 App. D. C. 
372, 123 F. 2d 167, and Abbott, Puller & Myers v. Peyser, 
75 App. D. C. 162,124 F. 2d 524, do not support appellant’s 
position, but on the contrary these cases recognize the gen¬ 
eral rule that counsel fees may be awarded where a per¬ 
son creates or brings into court a fund in which others may 
share with him. Decisions cited by the Commission with 
respect to attorneys’ liens are not in point While the 
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Commission cites one case in which attorneys’ fees were 
disallowed in a bankruptcy reorganization case, scores of 
cases of such kind could be cited allowing attorneys fees 
where their services have benefitted the debtor’s estate. 

Eckford v. Atlanta, 160 S. E. 773 (Ga. 1931), did not ques¬ 
tion the power of the court to award a fee in a rate case, but 
upheld the trial judge in the exercise of his discretion, the 
judge having determined that it would not be equitable and 
just under the circumstances there present. The awarding 
of attorneys’ fees in a rate case was upheld in Lackner v. 
Illinois Bell Telephone Co., Ill F. 2d 136. The point made 
by appellants that in that case the fee was awarded for a 
different character of service than that involved here ap¬ 
pears immaterial in a consideration of the question as to the 
Court’s power to award fees which may be deducted from 
amounts refundable to rate-payers. 

The Commission assumes that a greater part of the legal 
work for which fees were awarded was performed for an¬ 
other client, and then argues that this may not properly be 
made the basis for an allowance of fees in this case. That 
the assumption is false is clear from the record. At a hear¬ 
ing before the District Judge on April 4,1951 (Record 274), 
when the question arose as to services performed by Mr. 
Roberts before the Commission, the following statements 
were made: 

“The Court: Just let me interrupt you, sir. The 
Court would not consider any fee except a fee earned 
after this case left this Court, because this Court had 
decided the case before Mr. Roberts came into the case. 
So, that much is disposed of. 

“Mr. Harrison: Of course, then, that would dispose 
of that time before the Commission and preparing ex¬ 
hibits for another litigant. 

“The Court: I haven’t anything to do with that.” 

The Court also indicated (Record 335-336) that in fixing 
the fee he was influenced primarily by the result accom- 



plished rather than the amount of time devoted to the case. 
While he asked for a written statement of expenses, he did 
not request a statement of the time spent on the case. 
(Record 281). 

With respect to expenses, it is conceded that a portion 
of the expenses were incurred prior to retention as counsel 
for appellee of the persons who incurred them. However, 
it was urged upon the Court, and the Court apparently ac¬ 
cepted the view, that the expenses incurred prior to reten¬ 
tion of such counsel in this case (such as the purchase of a 
transcript of the proceedings before the Commission) were 
useful to, and would have had to be incurred in, the handling 
of the litigation in the proceedings before the courts, if they 
had not been incurred previously. 

Appellee contends that the District Court had adequate 
power to award counsel fees and expenses in this case, that 
the order of May 10,1951, constituted a proper exercise of 
judicial discretion, and that the allowances therein made 
are just and lawful 

m 

THE DISTRICT COURT DID NOT INVADE THE PROVINCE 

OF THE COMMISSION 

The argument by the Company that the District Court 
was engaged in “rate making” when it entered an order 
providing for the refunds, and thus invaded the province 
of the Commission, finds no support in the law, and in view 
of the status of the case, this question is now moot. Accord¬ 
ingly, we will confine our discussion here to the contention 
that the Court erred in its order of April 30, “first, by 
vacating Order No. 3600 and, second, by purporting to de¬ 
termine which gas rates were to be in effect on and after 
April 1,1951.” 

In urging the Court below to omit from its order the pro¬ 
vision vacating Order No. 3600, the only ground advanced 
by the Company was that such action was unnecessary, be¬ 
cause the District Court’s earlier order of June 27, 1950, 






32 


which provided for vacation of the Commission order, 
automatically became effective upon receipt of this Court’s 
mandate. (See par. 6 of the Company’s answer to Appellee’s 
petition to carry out the mandate, Jt. App. 10; and par. 2 of 
its motion for a new trial, Jt. App. 24.) Assuming that the 
Company is right in its contention that it was unnecessary 
for the Court in its order of April 30 to vacate the Commis¬ 
sion order, it fails to indicate how it has been injured by 
the performance of this “unnecessary” act. An appeal 
based on that ground would be frivolous, indeed. Or, is the 
Company now contending that the Commission order should 
have been allowed to remain in effect? Such a position would 
be directly contrary to the judgment of this Court and the 
terms of the statute. 

There is no merit in the Company’s argument that the 
Court below erred “by purporting to determine which gas 
rates were to be in effect on and after April 1,1951.” This 
has reference to the provision in the order (Jt. App. 15) 
that, “the charges to be billed by the Defendant, Washington 
Gas Light Company, to consumers of gas for services with¬ 
in the District of Columbia, upon all meter readings and bills 
for services rendered on and after April 1, 1951, shall be 
those in effect prior to the entry of Public Utilities Com¬ 
mission Order No. 3600.” 

Appellee concedes that the provision just quoted was 
not necessary. Nevertheless, it was desirable and within 
the Court’s power in order to make definite and clear to all 
concerned the effect of the Court’s order. There can be no 
doubt that the effect of the order vacating Commission Or¬ 
der No. 3600 was to place into effect the rate schedules 
which were in effect prior to entry of the Commission order. 
This was conceded by the Commission and the Company. 
The answer of the Commission to plaintiff’s petition to 
carry out the mandate stated: 

“If Order No. 3600 is vacated, the rates in effect prior 
to that time thereupon become the lawful rates and the 
only rates that the Company may charge for services in 
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the District of Columbia. Consequently, an order of this 
Court is not necessary to put into effect the previously 
established rates. (Jt. App. 13) 

Company counsel took the same position in an oral state¬ 
ment to the Court, contending that the District Courts order 
of June 27,1950— 

“has vacated and set aside the rates that were instituted 
by the Commission in its order 3600; and having vacated 
and set aside the order of the Public Utilities Commis¬ 
sion, those rates are null and void. They are just as 
void as if they had never been in effect, and the old 
rates previously in effect are automatically brought 
back into effect. (Record 23-24) 

The Company actually proceeded to put the old rates into 
effect without awaiting entry of the Court’s order of April 
30. (Record 121) 

In Hackensack Water Co. v. Public Utility Commrs., 96 
N. J. L. 184,115 AtL 528, it was held that rate schedules filed 
with the New Jersey Board of Public Utility Commissioners 
and set aside by such Board became the legal rates in effect 
upon such Board’s order being set aside by the supreme 
court, and, therefore, the fact that the court thereupon 
orders such schedules put into effect does not involve rate 
fixing by the court. Similarly, in Coffeeville Gas & Fuel Co. 
v. Public Utilities Comm., 116 Kans. 165, 225 Pac. 1036, 
where an order of a public utilities commission reducing gas 
rates was adjudged confiscatory and void, it was held that 
the judgment of the court in setting aside the void rate 
leaves in force the former authorized rate, and that it is com¬ 
petent for the court to so determine. 

The situation in the instant case can not be distinguished 
in principle from that in either of the cases cited. 
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CONCLUSION 

It is submitted that the order of April 30, 1951, is in 
consonance with and authorized by the opinion and mandate 
of this Court, that the order of May 10, 1951, awarding 
expenses and attorneys fees, constituted a lawful exercise 
of judicial discretion, and that the orders should be affirmed. 

Respectfully submitted, 

Herbert P. Leeman 
416 5th St., N.W. 
Washington 1, D. C. 

Attorney for Vernon V. Baker 

Vernon V. Baker, Pro se 
1647 Primrose Road, N.W. 
Washington 12, D. C. 


September 25,1951. 




* 4 
















REPLY BRIEF FOR APPELLANT 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_ jmibd States Ccur* nr r peals 

Fo■' ti'O 

Nos. 11084 and 11085 Ontnct of Jumbia Circuit • 
April Term, 1951 C||_£|| N , j 1) 135’ 

WASHINGTON GAS LIGHT 

V. U-cRK 

VERNON V. BAKER, Appellee 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, Appellant 

v. 

VERNON V. BAKER, Appellee 


ON APPEAL FROM A JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA. _ 


Vernon E. West, 

General Counsel, 

Lloyd B. Harrison, 

Counsel, 

Attorneys for Appellant Public 
Utilities Commission of the Dis¬ 
trict of Columbia, 

District Building, 
Washington 4, D. C. 












Corrections in Counter-Statement of the Case in 
Brief of Roberts & Mclnnis. 

Argument: 

The District Court had no jurisdiction to award 

expenses and attorneys’ fees. 

Attorneys’ fees are not authorized by the appeal 

statute ...' 

The award of expenses and attorneys’ fees by 
the District Court constituted an alteration 
of the mandate of this Court and was beyond 

the jurisdiction of the Court to grant.. 

The petition of appeal was not a class action.... 

Conclusion ..:.. 

Appendix .'. 

Table of Cases Cited 

Bates v. Bodie, 245 U. S. 520. 

Cahill v. Bryan, — U. S. App. D. C. —, 184 F. 2d 


v 

vV'-l 


Clarke v. Hot Springs Electric Light & Power Co., 

76 F. 2d 918. 

Cromwell v. County of Sac, 94 TJ. S. 351, 24 L. Ed. 


Federal Trade Commission v. Standard Education 

Society, 97 F. 2d 513. 

Ford Motor Co. v. National Labor Relations Board, 

305 U. S. 364... 

Guettel v. TJ. S., 95 F. 2d 229. 

Herzberg’s Inc. v. Ocean Accident & Guarantee Corp., 

132 F. 2d 438 . 

Inland Steel Co. v. United States, 306 U. S. 153. 

Kansas City Southern Railway Co. v. Guardian 
Trust Co., 281 U. S. 1.. 


















; \ ~~ « 

* 

. • •• ■ • . • . ' - > 

ii »*. INDEX 

' Pa g» 

Patterson v. Northern Trust Co., 286 Ill. 564, 22 N. E. 

55 ...;. 8 

Pelelas v. Caterpillar Tractor Co., 113 F. 2d 629.... 10 

Pocono Rubber Cloth Co. v. J. A. Livingston, Inc., 

92 F 2d 290 9 

. Ritter v. Ritter, 381 Ill. 549, 46 N. E. 2d 41. 8- 

Rochester Telephone Corp. v. U. S., 307 U. S. 125.... 7 

Scripps-Howard Radio v. F.C.C., 316 U. S. 4. 6 

Sprague v. Ticonic National Bank, 307 U. S. 161, 83 v 

L. Ed. 1184. 6 * 

Thornton v. Carter, 109 F. 2d 316. 6 

Trust Co. of Chicago v. National Surety Corp., 177 

F. 2d 816.' 7 

t United States v. Morgan, 307 U. S. 183 . 4 

Statutes Cited 

Act Creating the Commission: 

Par. 65 (Sec. 43-705, D. C. Code, 49 Stat. 883)... 4,5,7 

United States Code: 

' \ Title 29, § 160 (e), (f), and (h). 5 


















United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 11084 and 11085 
April Term, 1951 


WASHINGTON GAS LIGHT COMPANY, Appellant 


VERNON V. BAKER, Appellee 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, Appellant 


VERNON V. BAKER, Appellee 


REPLY BRIEF FOR APPELLANT 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA 


Corrections in Counter-Statement of the Case in Brief of 

Roberts & Mclnnis 

On page 3 of the counter-statement of the case in the brief 
of William A. Roberts and Roberts & Mclnnis, it is stated 
that the Federation of Citizens* Associations filed a petition 
for reconsideration as a representative of the gas con- 



sumers. The “petition” referred to was an application 
filed by the Federation before the Commission for a re¬ 
consideration of its order. It was not an appeal. 

The petition of appeal which brought the Commission’s 
order before the Court was a “complaint” in which the 
Federation and appellee Baker appealed from the Commis¬ 
sion’s Order No. 3600. The “ complaint ” did not aver that 
it was brought on behalf of the gas consumers of the Dis¬ 
trict of Columbia (Jt. App. in Nos. 10705-6, pp. 1-2). 

The complaint was filed jointly by the Federation and 
Vernon V. Baker, which stated that Baker appeared “in his 
own behalf and as a consumer of gas” (Jt. App. in Nos. 
10705-6, p. 2). Neither complainant, the Federation nor 
appellee Baker, undertook to bring a complaint as a class 
or as representative of the consumers of'the District of 
Columbia. It is the complaint before the Court, and not 
an application for reconsideration, that constituted the 
basis of this appeal. The Federation was dropped as a 
complainant. 

On page 4 of Mr. Roberts’ brief, he stated that a pre¬ 
viously filed appeal on behalf of Webster et al. “had been 
dismissed for technical reasons relating to form of signa¬ 
ture, and while appeal on this action was pending formula¬ 
tion, Baker’s appeal was brought up on motion.” The 
appeal from the Commission’s Order No. 3600 referred to 
was by “George C. Webster, Trustee, Gas Consumers 
and Independent Appliance Dealers”, in Civil Action No. 
333-50, in which the petitioner alleged that he appeared (1) 
in his personal capacity as a consumer of gas, (2) as Trustee 
of Gas Consumers and Independent Appliance Dealers, a 
voluntary association, and (3) “as Treasurer of John G. 
Webster & Sons, Inc.”. 

The Commission moved to dismiss Webster’s appeal in 

■ r - _ 

Civil Action 333-50 for the reasons that Webster had not 
filed an application for reconsideration of the Commission’s 




order in either of the three capacities in which he alleged 
that he appeared; that he could not prosecute an appeal in 
his own name on behalf of the corporation of which he was 
treasurer; and that he had no standing to prosecute an ap¬ 
peal in a representative capacity. The District Court granted 
the Commission’s motion to dismiss that action. The ques¬ 
tion of “form of signature” on the petition of appeal was 
never in question. As a matter of record, Civil Action No. 
333-50 shows that the petition of appeal was signed by 
William A. Roberts, Robert E. McLaughlin and Francis J. 
Ortman, as attorneys for George C. Webster, Trustee. 

Baker’s appeal was not brought up on motion, and it did 
not come up within the time in which formulation of appeal 
could be made. Webster’s appeal was dismissed April'24, 

1950. The oral decision from the Bench in Baker’s appeal 

/ 

was announced June 13, 1950. The time to formulate an 
appeal in Webster’s case had expired. No notice of appeal 
was filed on behalf of Webster. William A. Roberts and 
Roberts & Mclnnis came into Baker’s appeal June 21, 1950, 
some time after the time for filing notice of appeal in 
Webster’s case had expired. 

On page 4 of the brief by William A. Roberts, it is stated 
that after the Federation was dismissed as a party in 
Baker’s appeal in Action No. 673-50, Baker as a consumer 
“and on behalf of consumers generally” continued the liti¬ 
gation. This statement is shown to be incorrect by the 
petition of appeal in which Mr. Baker asserted that he 
brought the action “in his own behalf and as a consumer 
of gas” (Jt. App. in Nos. 10705-6, p. 2), and by Mr. Baker’s 
affidavit on pages 27 to 29, inclusive, of the Addendum to the 
brief of William A. Roberts and Roberts & Mclnnis. In his 
affidavit made the 27th day of April, 1951, Mr. Baker swore 
that the petition for reconsideration before the Commission 
was filed over his signature as counsel for the Federation 
“and in his individual capacity as a gas consumer” (p. 28 


of the Addendum). In Mr. Baker's letter to Mr. Roberts A 
dated June 16, 1950, Mr. Baker asserted that “I am the • 
sole remaining- party in the proceeding’' (p. 37 of the 
Addendum). r 

The petition of appeal of Vernon V. Baker shows that he 
did not allege or pray for the allowance of attorneys’ fees 
or expenses in connection with the prosecution of his appeal 
(Jt. App. in Nos. 10705-6, pp. 1-5). The first time the 
question of allowances for attorneys’ fees and expenses 
was raised was in a motion filed on behalf of the appellee 
in this Court on January 4, 1951, asking for allowance for 
the payment of cost and expenses “including reasonable 
allowance for attorneys’ fees covering services heretofore 
rendered and yet to be performed”, which motion was 
denied by this Court by its order dated January 23,1951. 

ARGUMENT 

The District Court Had No Jurisdiction to Award Expenses 

and Attorneys’ Fees 

On page 28 of the brief of William A. Roberts and 
Roberts & Mclnnis, it is said that a guiding principle in 
reviewing the action of an administrative agency is that 
the District Court “sits as a court of equity”. In support 
of this statement the attorneys cite United States v. Mor¬ 
gan, 307 U.S. 183; Ford Motor Co . v. National Labor Rela¬ 
tions Board, 305 U.S. 364; Inland Steel Co. v. United States, 
306 U.S. 153. These cases do not support the assertion that 
the District Court sat as an equity court in this appeal. The 
appeal section of the Act Creating the Commission provides 
that in review of the commission’s orders “the court shall 
either dismiss the said appeal and affirm the order or deci¬ 
sion of the Commission or sustain the appeal and vacate 
-the commission’s order or decision”. Section 43-705, D.C. 
Code, 49 Stat. 883. The appeal provided by the statute is 






a review of an administrative order. The conrt in such 
action does not sit as a court of equity but as a court of law: 
This is clearly demonstrated by precedent and the pro¬ 
vision in the statute that when an appeal, is filed the Com¬ 
mission or any other interested party shall answer, “ demur, 
or otherwise move or plead”. Section 43-705 of the Code. 
The Court has no authority to modify or amend the Com¬ 
mission’s order. It has authority only to “affirm” or 
“vacate” the Commission’s order. 

The Morgan, Ford Motor Co., and Inland Steel cases do 
not support the contention that the District Court sat as a 
court of equity. In the Morgan case, what the Court said 
was that the guiding principle is that in reviewing the 
action of the Secretary of Agriculture and in similarly re¬ 
viewing action of the Interstate Commerce Commission 
“in conformity with the provision of the Urgent Defi¬ 
ciencies Act, the District Court sits as a court of equity” 
(p. 191). The Urgent Deficiencies Act clearly provides for 
a suit in equity to enjoin, set aside in whole or in part, or 
enforce orders of the Interstate Commerce Commission. 
The'Inland Steel case was also an equity suit under the 
Urgent Deficiencies Act. The Ford Motor Co. case was an 
action under the National Labor Relations Act which au¬ 
thorizes suits in equity to enforce, restrain, enjoin or 

• 

modify orders of the National Labor Relations Board. 

Title 29, U.S.C., § 160 (e), (f), and (h), provide for the 
• m . . . . . . . ■ 
granting of injunctive relief by courts “sitting in equity”. 

The appeal from the Commission’s order was not a suit 
in equity. It was not a suit for a money judgment. It. was 
a statutory review of an administrative order by a court 
of law. In such a case the Court has no statutory authority 
to grant money awards. .. , ! vor. 

The petition of appeal of appellee Baker shows that he 
did not seek any money award or expenses or attorneys* 







fees in the original snit. If the Court had jurisdiction to 
award expenses and attorneys ’ fees, -it is an issue which 
should have been raised in the petition of appeal. Not 
having done so, the appellee put such issue out of reach of 
the trial court. Herzberg’s, Inc. v. Ocean Accident & 
Guarantee Corp., 132 F. 2d 438, 441; Guettel v. U. S., 95 
F. 2d 229, 230; Cromwell v. County of Sac, 94 U.S. 351, 352, 
24 L. Ed. 195; Bates v. Bodie, 245 U.S. 520, 526; Thornton v. 
Carter 109 F. 2d 316, 320. 

Under the title of “Counsel Fees”, beginning on page 21 

of their brief, William A. Roberts and Roberts & Mclnnis 

* • 

cite Sprague v. Ticonic National Bank, 307 U.S. 161, 83 
L. Ed. 1184, and certain other equity suits to support the 
award of attorneys’ fees. The principle of these cases is 
not disputed. The Ticonic National Bank case was a suit 
in equity to establish a claim of priority and a lien on the 
securities of the defendant bank for the amount of the 
plaintiff’s deposit deposited under a trust instrument. In 
that case the District Court held that it did not have juris¬ 
diction to entertain the petition for attorneys’ fees. On 
certiorari, the Supreme Court said the District Court did 
have authority to entertain the petition, but it did not decide 
the issue as to whether attorneys’ fees should be awarded. 
The Supreme Court pointed out that under the “historic 
equity jurisdiction” of the Federal courts the allowance 

— • i 

- of attorneys’ fees is appropriate “only in exceptional cases 
and for dominating reasons of justice” (p. 167). But it 
pointed out that claims “as between solicitor and client” 
are not of a routine character like ordinary taxable costs. 

The Ticonic National Bank case and other “equity suits” 
cited where the courts acted under their general equity 
powers are not applicable to a statutory review of adminis¬ 
trative orders. The courts have many times pointed out 
that their review of administrative orders is limited. In 
Scripps-Howard Radio v. F. C. C., 316 U.S. 4, the Court said 







that generally speaking “judicial review of administrative 
orders is limited to determining whether errors of law have 
been committed”. In Rochester Telephone Corp. v. TJ. S., 
307 U.S. 125, 146, the Court said that even when resort to 
courts can be had to review an administrative order “the 
range of issues open to review is narrow. Only questions 
affecting constitutional power, statutory authority and the 
basic prerequisites of proof can be raised. If these legal 
tests are satisfied, the Commission’s order becomes incon¬ 
testable” (pp. 139-140). 


Attorneys’ Fees Are Not Authorized by the Appeal Statute 

Section 43-705 of the Code provides that on appeal from 
the Commission’s orders the court shall either affirm the 
order or vacate it. There is no provision in the District 
of Columbia Code for the payment of attorneys’ fees where 
there has not been a specific agreement or an appropria¬ 
tion of funds to pay such fees. Cahill v. Bryan, — U. S. 
App. D. C. —, 184 F. 2d 277, was an appeal from a judg¬ 
ment of the District Court requiring appellants to convey 
title to real estate and ordering one appellant to pay at¬ 
torneys’ fees. The appellants contended that was error, 
and this Court said, “We agree.” This Court said in 
“equitable actions” costs may be charged to either party 
in the discretion of the court “but the District Code 
specifies the compensation which may be taxed as costs 
and provides that no other costs may be so taxed unless 
provided by law”. This Court reversed that part of the 
judgment of the District Court which ordered counsel fees 
to be paid by the appellants. 

Trust Co. of Chicago v. National Surety Corp., 177 F. 
2d 816, was a suit for accounting and removal of a trustee 
in which an appeal was taken because the judgment entered 
for cost did not include attorneys’ fees. The Seventh 
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Circuit quoted with approval from Patterson v. Northern 
Trust Co., 286 Ill. 564, 22 N.E. 55, in part as follows: 

“At common law costs were never recoverable, and 
they can be recovered only in cases where there is 
statutory authority therefor. Any party claiming a 
judgment for his costs against his adversary must 
bring himself within the operation of some statutory 
provision, and courts have no power to adjudge costs 
against a/ny one on merely equitable grounds. • • • 
An attorney’s fees cannot be charged in the bill of 
costs in the absence of statutory authority.” (pp. 818- 
819.) (Emphasis supplied.) 

The Court also quoted with approval from Ritter v. Ritter, 
381 Ill. 549, 46 N.E. 2d 41, to the effect that allowance and 
recovery of costs rests entirely upon statutory provisions 
and that no liability for costs exists in the absence of 
statutory authorization and that— 

“The rule is also well established that attorneys fees 
and the ordinary expenses and burdens of litigation 
are not allowable to the successful party in the absence 
of a statute, or in the absence of some agreement or 
stipulation specially authorizing the allowance thereof, 
and this rule applies equally in courts of law and in 
courts of equity.” (p. 819.) (Emphasis supplied.) 

The Award of Expenses and Attorneys’ Fees by the District 
Court Constituted an Alteration of the Mandate of This 
Court and Was Beyond the Jurisdiction of the Court to 
Grant. 

In the motion filed in this Court on January 4, 1951, the 

attorneys for the appellee Baker filed a motion for allow- 

* J »/ 

ance of expenses and attorneys’ fees which was denied by 
order of this Court dated January 23, 1951. The appellee 
and his attorneys have attributed to this Court a flippant 
attitude in the order dated January 23, 1951. They say 



that the Court did not consider that motion on merits. We 

* * * • » 

do not agree with such contention. 

• _ 

In Kansas City Southern Railway Co. v. Guardicm Trust 
Co., 281 U. S. 1, claim was made for taxable costs and 
counsel fees and other expenses. The Court pointed out 
there that no question of cost and attorneys ’ fees had been 
raised below and the Court said that the failure of the 
Court to take any action in reference to parts of the 
application relating to damages and expenses 4 ‘goes to 
show a purpose to deny any recovery of expenses in addi¬ 
tion to the costs which under established practice -are 
taxable as between party and party.” (pp. 10-11.) The 
Supreme Court said the lower Court could not vary the 
mandate in any way or give any further relief. 

Other decisions hold that the allowance of expenses and 
attorneys’ fees after receipt of mandate constitutes an 
alteration of the mandate and is beyond the jurisdiction 
of the lower court. Clarke v. Hot Springs Electric Light 
& Power Co., 76 F. 2d 918; Pocono Rubber Cloth Co. v. J. A. 
Livingston, Inc., 92 F. 2d 290 (cert. den. 303 U. S. 637); 
Herzberg*s, Inc. v. Ocean Accident & Guarantee Corp., 
132 F. 2d 438; Guettel v. U. S., 95 F. 2d 229; Federal Trade 
Commission v. Standard Education Society, 97 F. 2d 513 
(cert. den. 305 U. S. 642). 

In Clarke v. Hot Springs Electric Light & Power Co., 
supra, the Court of Appeals said that the lower court 
properly declined to load that case with the expenses of 
another case (p. 921). That is particularly appropriate 
in the case at bar, for the reason that the record shows 
that the expenses claimed and the legal work performed 
for which attorneys’ fees were claimed by Roberts & Mc- 
Innis were in large part incurred for work performed 
prior to their appearance in the case of appellee Baker, and 
part even prior to the time Washington Gas Light Co. filed 
its application with the Commission for increased rates. 




The Petition of Appeal Was Not a Class Action 

An effort is now being made by the appellee and bis attor¬ 
neys to make the suit from which this appeal arose a class 
action. This is clearly an afterthought no doubt to justify 
their claims for legal fees for representing the public. The 
public did not ask appellee to bring the action. The petition 
of appeal (Jt. App. in Nos. 10705-6, p. 2) states that Ver¬ 
non V. Baker filed his appeal “in his own behalf”. When 
William A. Roberts and Roberts & Mclnnis attempted to 
consolidate George C. Webster’s appeal in Action No. 
333-50 with Mr. Baker’s appeal in Action No. 673-50, both 
Mr. Baker and Mr. Leeman, his attorney, opposed the con¬ 
solidation, and the District Court refused to consolidate, 
for the reason there were no common questions of law and 
fact in the two appeals. 

That Mr. Baker considered his action as being one in his 
individual capacity and not as a class suit is shown by his 
affidavit appearing on pages 27 to 29, inclusive, of the Ad¬ 
dendum to the brief of Mr. Roberts and Roberts & Mclnnis. 
On page 28 of the Addendum is shown Mr. Baker’s affidavit 
in which he stated that the petition for reconsideration filed 
with the Commission was over his signature as counsel for 
the Federation “and in his individual capacity”. In his 
letter to Mr. Roberts dated June 16, 1950 (pp. 37-38 of the 
Addendum to the brief of Mr. Roberts and Roberts & Mc¬ 
lnnis), Mr. Baker wrote that he was the sole remaining 
party in the proceeding. He also advised Mr. Roberts that, 
since his. clients were no longer in this particular case, there 
seemed to be no conflict of interests between the position 
taken by Mr. Roberts’ clients and the Federation. In 
Pelelas v. Caterpillar Tractor Co., 113 F. 2d 629, the Court 
said that there was no averment that others had asked the 
plaintiff to bring the suit or ‘ 1 that other persons had made 
claims similar to his or were asserting such claims or had 



asked that suit be brought”. The Court held that lacking 
such averment the complaint could not be considered a class 
action. 

Even if the Court should consider the petition of appeal 
in this proceeding to constitute a class action, that would 
not justify the award of expenses and attorneys’ fees in 
this action. The consumers as a class were led by undenied 
news reports that the appeal prosecuted by Mr. Baker and 
by his attorneys was done as a civic duty without agreement 
for or expectation of attorneys’ fees. Mr. Baker wrote in 
his letter to Mr. Roberts dated June 16, 1950, that he and 
his associates “will undertake to secure the maximum 
amount possible toward defraying the actual out-of-pocket 
costs of the appeal” (p. 38 of the Addendum to the brief 
of Mr. Roberts and Roberts & Mclnnis). In Mr. Roberts’ 
letter of June 21, 1950, he offered to represent Mr. Baker, 
and he stated that his firm would appear in this case “solely 
as Counsel for Mr. Baker” and that the service would be 
undertaken “without expectation of fee” (Appendix to this 
brief). 

Furthermore, it would be unconscionable to allow to 
William A. Roberts and Robert & Mclnnis fees and ex¬ 
penses to be charged against the public for services they 
rendered to another client in other proceedings and for 
which it must be presumed they were compensated. Mr. 
Roberts indicated that he had been or would be paid by that 
other client (Jt. App. in Nos. 10705-6, p. 412). They should 
not be paid twice. 
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Conclusion 

* / 

/ 

It is respectfully submitted that the lower Court was 
without jurisdiction to award expenses and attorneys’ fees 
in this action and that the order of the District Court dated 
May 10, 1951, should be reversed. 

Vernon E. West, 

General Counsel, 

Lloyd B. Harrison, 

Counsel, 

Attorneys for Appellant Pub¬ 
lic Utilities Commission of 
the District of Columbia, 

' District Building, 

Washington 4, D.C. 









Copy of Letter Introduced Before the Special Master Ap¬ 
pointed by Order of the District Court Dated June 15,1951 

% 

“Law Offices 
Roberts and McInnis 
Mayflower Office Building 

i • 

Washington, D. C. 

June 21, 1950. 

“Mr. Herbert P. Leeman, President 
Federation of Citizens Associations 

Washington, D. C. 

“Dear Mr. Leeman: 

“Mr. Vernon V. Baker has requested, and we have 
agreed, to appear for him in the matter of Vernon V. Baker 
v. Public Utilities Commission, of the District of Columbia, 
et al, Civil Action No. 673-50. While the remaining case 
involves Mr. Baker in person, I am addressing you as 
President of the Federation of Citizens Associations, as 
Mr. Baker undertook this defense of the consumers in the 
District of Columbia, as Chairman of the Public Utilities 
Committee and your appointee in the Federation. 

“My interest in this matter is, of course, related to my 
many years in the Federation, and as Counsel for the 
Public ..Utilities Commission and People’s Counsel, and 
we are therefore glad to be of whatever assistance Mr. 
Baker requires without expectation of fee. We are appear¬ 
ing in this case solely as Counsel for Mr. Baker. 

“Since you are already on record as counsel for Mr. 
Baker in his personal capacity, as well as having been with 
Mr. Baker as Counsel for the Federation, we will expect to 
cooperate very closely with you and to see to it that your 
approval is secured on all pleadings and briefs which may 



be required in the matter. Your name, will, of course, ap¬ 
pear first in order upon the briefs when printed and signed. 

“I have no doubt that you will wish to present your 
interest and the interest of the Federation representing the 
public in the matter, in the Court of Appeals. 


Sincerely yours, 


Roberts astd McInstis. 
(S.) William A. Roberts.” 


(8380) 
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COMMENTS AS TO COUNTER STATEMENT IN 

ROBERTS’ BRIEF 

As two briefs have been filed for the appellee Baker, one 
by Messrs. Leenian and Baker, and one by William A. 
Roberts; that filed by the latter will be referred to as the 
“Roberts brief.” 

The Roberts brief contains a long counter statement of 
the case. It recites in extenso the activities of the Roberts 
firm and of Mr. Roberts before the Commission and the 
Courts, apparently in an effort to show services rendered. 
The Company’s brief shows that its objection to the allow¬ 
ance of counsel fees is based upon the illegality of any 
allowance at all due (a) to lack of statutory authority and 
(b) due to the fact that the present is not a class suit, and 
there is no other legal theory. Hence the expansive state¬ 
ment of the Roberts alleged contributions is not in point. 

The irrelevance of much of the narration in the counter 
statement of the case is shown in the discussion of Mr. 
Roberts’ representation of his client Webster as shown 
on pages 2 and 3, and in the reporting of the details 
of the reimbursement of funds to various individual con¬ 
tributors, on page 10. The narration also contains exag¬ 
gerations and incorrect statements, such as the one on page 
7 that the District Court accepted substantially the method 
of distributing the refund presented on behalf of the pub¬ 
lic by Roberts & Mdnnis—when the method of refund 
had been proposed by the Company, with only minor alter¬ 
ations suggested by Roberts & Mclnnis. The counter 
statement also fails to state certain important facts, such 
as the omission from page 4 of Mr. Roberts’ statement 
that he would appear for Mr. Baker and assist him “with¬ 
out expectation of fee,” a statement later made publicly 
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in the newspapers. In his letter of June 21, 1950 accept¬ 
ing employment, Mr. Roberts stated: 

“My interest in this matter is, of course, related to 
my many years in the Federation, and as Counsel for 
the Public Utilities Commission and People’s Counsel, 
and we are therefore glad to be of whatever assistance 
Mr. Baker requires without expectation of fee. We 
are appearing in this case solely as Counsel for Mr. 
Baker.” (Record before the Special Master, em¬ 
phasis added.) 

Further, on page 7, the statement that sums in excess of 
$12,000 were paid to a “firm of accountants and statisti¬ 
cians” fails to disclose the ownership of the firm of Roberts 
& Mclnnis. 

REPLY TO ARGUMENT ON INTEREST AND ATTOR¬ 
NEYS’ FEES 

On page 14 the Roberts brief attempts to give the im¬ 
pression that in fixing 5% as the rate of interest on the 
refund, the Company would have the benefit of “break¬ 
age” and “probable amounts remaining undistributed.” 
The Roberts brief fails to advise this Court that the court 
below expressly deprived the Gas Company of the benefit 
of such items, and provided that any amounts remaining 
undistributed were reserved to the District Court for 
further disposition (App. 18). 

The Roberts brief on page 15 offers the curious argu¬ 
ment that this Court’s order of January 23, 1951 denying 
interest, counsel fees, and expenses should be disregarded 
on the ground that it is a per curiam order. As shown on 
pages 30 and 31 of appellant’s brief, and by the order of 
January 23, 1951 itself (appellant’s brief, page 48) this 
Court has already denied interest and counsel fees. The 
motion papers leading up to this Court’s order of January 
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23, 1951, contain an extensive discussion pro and con, 
of the right to interest, counsel fees, and expenses. 

I The reference in the Roberts brief, page 16, to Illinois 
Bell Telephone Co. v. Slattery, 102 F. 2d 58 is peculiarly 
out of point, as pointed out on page 35 of appellants brief, 
because the surety bond required by the Court, before its 
injunction became effective, expressly provided for in¬ 
terest. The opinion of the court, 102 F. 2d 58, at page 60 
shows this. This is also shown by the record of the case in 
the Supreme Court, reported sub nom. Lindheimer v. Illinois 
BeU Telephone Co., 292 TJ.S. 151. The Lindheimer decision 
likewise is no authority for the allowance of attorneys ’ 
fees. In that case the attorneys were employed by the 
court to perform a specific task, for which they were com¬ 
pensated. 

As to Briggs v. Pennsylvania R. Co., 334 U.S. 304, deny¬ 
ing interest, the Roberts brief, page 17, recommends this 
Court to the dissenting opinion—an interesting suggestion. 

The Roberts brief says nothing about the absence of stat¬ 
utory authority for interest and attorneys’ fees, and the fact 
that in this jurisdiction these items have never been allowed 
in rate cases (see appellant’s brief pages 37 and 38). The 
assertion in the Roberts brief, page 20, that equity always 
has power to make such allowances and that when it re¬ 
views an administrative agency’s order the District Court 
sits as a court of equity misconceives the law. It suggests 
that a District Court reviewing an administrative order 
has broader equity powers than .afe in the ordinary case. 
Obviously the right of the court to allow interest and attor¬ 
neys’ fees in the present case cannot draw any strength 
from the accident that it arises by way of administrative 


review. 
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THE PRESENT IS NOT A CLASS SUIT 

Unless the Roberts brief can distort the present action 
into a class suit, it is ridiculous for a court to allow in excess 
of $55,000 in attorneys ’ fees. The original complaint states 
that plaintiff Baker “ appears in bis own behalf and as a 
consumer of gas distributed by the Company. He has been 
and will be adversely affected by the order of the Public 
Utilities Commission herein complained of.” (Joint Ap¬ 
pendix No. 10705 this Court, page 2.) The last allegation 
was made to bring the complainant within the provision of 
Title 43 of the D.C. Code (1940 Section 705) which provides 
that “any public utility or any other person or corporation 
affected by any final order or decision of the Commission 
may appeal.” The prayers of the complaint ask no relief 
whatsoever for any class, but only that Order 3600 be va¬ 
cated and set aside (complaint page 5). 

The Public Utilities Law provides in Title 43, Section 705, 
paragraph 2, that upon the conclusion of its hearing of any 
appeal, the Court shall either dismiss or sustain the appeal, 
and in that event shall “vacate the Commission’s order or 
decision.” The statute, therefore, decrees the form and 
extent of relief upon appeal. If the appeal of one person 
only is sustained, the statute requires a vacation of the 
order as to all. This is a necessary legal consequence from 
the fact that there can be only one public utility rate, appli¬ 
cable to all persons in a class. This, however, does not 
convert the suit into a class action; if it did there would 
be no way to take an individual appeal. All appeals would 
be class actions by operation of law. 

In the Federal law a class action is a very technical 
matter. It is governed by Rule 23 of the Federal Rules of 
Civil Procedure providing: 

(a) Representation. If persons constituting a class 
are so numerous as to make it impracticable to bring 
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them all before the court, such of them, one or more, 
as will fairly insure the adequate representation of 
all may, on behalf of all, sue or be sued, when the char¬ 
acter of the right sought to be enforced for or against 
the class is 

(1) joint, or common, or secondary in the sense 
that the owner of a primary right refuses to enforce 
the right and a member of the class thereby becomes 
entitled to enforce it; 

(2) several, and the object of the action is the ad¬ 
judication of claims which do or may affect specific 
property involved in the action; or 

(3) several, and there is a common question of law 
or fact affecting the several rights and a common relief 
is sought. 

The Baker complaint entirely lacks the necessary allega¬ 
tions to bring it within the rule. There was nothing, there¬ 
fore, in the complaint to put the defendants on notice that 
it involved a class action. We think it elementary logic and 
justice that if defendants are required to meet a class action 
that they should be so advised in advance. There are no 
allegations of the number of the class or the adequacy of the 
representation as in a “true” class suit. (See 3 Moore’s 
Fed. Prac. (2nd Ed.) p. 3423-3424; p. 3434-3441.) Nor is 
the present a “hybrid” class action, i.e., where the plaintiff 
sues on behalf of himself and all others similarly situated 
but in fact represents only himself. In such a case his ac¬ 
tion is individual to himself unless others, for whom he pur¬ 
ports to speak, intervene. (3 Moore’s Fed. Prac. (2nd Ed.) 
p. 3426). None have intervened herein; as already noted 
the complaint does not pretend to sue for all. 

Further, there are certain liabilities that go along with 
a class action. As Rule 23(c) provides, it cannot be dis¬ 
missed or compromised without the approval of the Court. 
We do not think the plaintiff should be able to avoid the 
burden of this rule during the trial of the case by omitting 
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the usual allegations of a class suit but obtain the advan¬ 
tage of it on appeal by crying “class action.” 

We suggest that this Court’s powers are strictly appellate 
in character. Up to now there has been no suggestion in 
the proceedings below that the present is a class action; 
it is difficult therefore to perceive any ground for convert¬ 
ing the case, retroactively, into a class action in order to 
allow fees incapable of allowance otherwise. The equity 
powers of the court below are both statutory and traditional, 
and we concede that as said in Nashville R. Co. v. Wallace, 
288 U. S. 249, 264, the judiciary clause of the Constitution 
“did not crystallize into changeless form the procedure of 
1789.” This, however, is a far cry from a Federal Court 
devising, on its own, a system of rewards and punishments 
in rate litigation, and carrying it out without statutory 
authorization. We suggest the extreme inadvisability of 
courts holding out offers of reward to lawyers who might 
succeed in overturning Public Utilities Commission orders. 
There is no warrant for such incentives to protect the public; 
in any event Congress should offer such incentives, not the 
Courts. 

November 17, 1951. 

Respectfully submitted, 

William EL Leahy, 


Wm. J. Hughes, Jr., 

C. Oscar Berry, 

Attorneys for Appellant 
Washington Gas Light Company. 



